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GEORGE M. DALLAS, Esq. 

Philadelphia. 
DEAR SIR, 

Hie earliest circumstances of one's life engender the 
destiny, whence the events are hurried wherein he is to act! 
Subsequent misfortunes indelibly engrave in a human heart 
the effids of those circumstances, feelings and everlasting 
recollections! Wherefore I, who, driven from my coun- 
try, far from all that endeareth life, was brought per- 
sonally to witness the evils, which society draws upon / 

itself, should hardly be expected to tread, unconscious 
and unmoved, the soil moistened with the tears of suf- 
fering humanity. 

Study, long meditations, the greatest trials, feelings 
and chagrins, have caused the thoughts of my childhood, 
and those of manhood to be embodied into the present 
work. Will you, regarding not the little worth of 
present, accept the good will of the donor, and per- 
iit this work to acknowledge your favors, and bear 



your name? A heavenly gift is gratitude! Wretched he! 
whose heart swells not with this noblest feeling! Gra- 
titude, like the fluid, which brings into contact the whole 
physical creation, unites moral beings through benefits, 
virtues, and misfortunes! — I shall even tore exile, if it 
has enabled me to indulge this most cherished feeling, 
while I offer to our fellow-men my best wishes for their 
happiness, and my best exertions for the attainment of it. 

With great regard and sincerity, yours 

JAMES SE«A. 
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Philadelphia, Sept. 6, 1830. 
MY DEAR SIR, 

Pressing engagements have prevented my an- 
swering your letter of the 29th ultimo, before. I am 
not entitled to the kind dedication you propose giv- 
ing to your valuable work. That I wish it every 
success, and you every honor and support, is certain: 
— but the trifling services I have been able to ren- 
der do not merit so flattering a reward. 

I am happy to hear that your progress, although 
not such as it ought to be, is adequate to the direct ex- 
penses of your work. If it be in my power to be use- 
ful to you here, pray command me. 

I am respectfully and truly yours. 

G. M. DALLAS. 

JAMES SEGA, Esq. 



TO TBS READXIR, 



The increase of population and . the multiplication 
of wants, lead to the invention of useful arts ; the 
indefinite opinions upon the uses of a thing, or up- 
on its existence lead to discoveries: thus the ideas 
individually expressed upon the several elements, 
which would compose a whole, that should, or is 
to exist, engender a conception. A conception is 
the result of the ideas of all people, within the 
circle of one's intercourse, condensed, melted, and 
moulded to a shape not existing before, by means 
of his imagination ; wherefore it requires a miad not 
particularly engaged upon any subject. 

This, kind Reader, is my apology for having writ- 
ten, even in a foreign language. In the solitude 
of exile, I have been enabled to gather and react 
the ideas of my contemporaries, — and my having 
distributed them to a work, rather than betray any 
vanity of mine, should bear witness to the feeling 
condition wherein I wrote ; because the endear- 
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ments of life, the duties of man, and the service 
of one's country, engaged, in no measure, my 
mind! 

As to none but to very good people, endowed 
with feelings, the present work may be interesting, 
I apologize not for the particular collocations of 
words, made use of to represent the thoughts, em- 
bodied in a work. I thank you, for the favorable 
opinion, you entertain of me ; I wish you all hap- 
piness; and I will give my warmest gratitude to 
Heaven, if my heart has dictated to me the language 
of a better one, Yours ! 



PROEM. 



To undertake in any way, that labour, which 
wise and learned men have not undertaken, either 
because they did not deem it necessary, or because 
they did not think of it, ought always to deserve 
praise, though he, who desires to sustain the la- 
bour of so doing, should, in a great degree, want 
the knowledge and diligence necessary to thft un- 
dertaking. 

Some one having observed, that certain stars 

were seen at different places in the morning and in 

the evening ; and then that other stars made their 

appearance at certain periods of time, and kept 

their relative position to the sun and to each other, 

opened the way to the examination of the system 

of the world ; hence to the science of astronomy : 
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thus the ideas, which are expressed by a man of 
ordinary talents upon the mode of having a thing 
done, or not done, may, if reacted by the great 
intellects, who will compare those ideas with their 
own, and with those of other men of genius, open 
mechanically the way to the method of operations, 
which circumstances require. 

If this labour were undertaken for the universal 
benefit of men, it appears to me, that he, who 
dared the first to attempt it, will always be wor- 
thy of praise, although he possessed not the ne- 
cessary ability to bring it to an end : because the 
time will come, in which another of greater abil- 
ity, and more ingenuity, wishing to prosecute the 
work already begun, will bring it to a useful per- 
fection, to practibility. 

That duelling is a practice, which casts a stain 
upon our present civilization, nobody doubts ; yet 
no ope, either because he does not think it a great 
evil, or because he despairs of correcting it, has 
been willing, by ascending to the origin of this 
ferocious practice, to attempt to trace the causes, 
which still preserve so much ferocity in the minds; 
although polished, of the present generation. 

Two general causes might be assigned for this 
practice : the one is the carelessness of those, who 
compose either op account of birth, knowledge, 



or purity of manners, the best part of the people ; 
the other, the little consideration, in which, con- 
trary to the practice of ancient republics, instruct- 
ed in general are held. 

If you do not hold in great consideration those, who 
give themselves to guide and instruct young people, it 
will, according to human nature, happen, that no worthy 
man will apply himself to it ; because nobody, unless 
forced by circumstances, will do a thing, by which he will 
be held in less consideration, than he thinks himself wor- 
thy of And if worthy men cannot make themselves es- 
teemed in such pursuits, it will necessarily happen that those, 
who will rather aim at gain than esteem, will be in- 
trusted with the education of youth. And, if your sons 
are educated by mercenary people, how can you expect 
to have a right to complain, if they, learning sciences from 
him, who knows not the manners of a gentleman, have 
learnt his rude and vulgar manners ? 

The Florentine Secretary, reasoning upon the 
different effects, which the disputes between the 
nobles and the people caused injtome, and. in 
Florence, attributes them to the different motives 
for which the people fought in those republics : 
since the Roman people fought to share with the 
nobles the government of the republic, and the 
Florentine to exclude the nobles and be alone in 
the government. " From this," says Macchiavelli, 
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" it happened, that in the victories of the people, 
the city of Rome became more virtuous ; because 
the people, being eligible as well as the nobles to 
the administration of the Magistracies, armies, 
and the government of the republic, filled them- 
selves with the virtue, possessed by the nobles, 
and that city, with the increase of virtue, increas- 
ed in power. But in Florence the people van- 
quishing, the nobles were excluded from the Mag- 
istracies, and if they wished to obtain them, they 
were under the necessity, not only of making 
themselves alike the common people, but.of ap- 
pearing such in their behaviour, in their minds, 
and in their mode of living ******* 
* * * * # insomuch, that the valour in 
arms, and the generosity of mind, which was in 
the nobility, was extinguished, and in the' people, 
where it was not, it could not be kindled." 

From the Secretary's discourse, we can argue 
how much the virtue of the preceptor must influ- 
ence the mind and manners of the alumni; and 
we shall perceive too, that it will be but in 
vain to expect, that young people, because they 
go to school, should learn from the master that, 
of which he is ignorant ; nay, we cannot eveh 
prevent pupils from learning from the instructer 
his manners. In a well constituted republic, 



Vll 

instructers of youth are that nobility, whose vir- 
tue should be imitated by the alumni : in a badly 
constituted one, instructers stand for the common 
people of Florence, whose vulgar manners are to 
be imitated by the nobles, or sons of distinguished 
families, to make themselves worthyVof attention, 
and Magistracies. 

The carelessness, or perhaps the indolence, of chose, who 
constitute the best portion of any people, is one of the 
primary causes, by which the manners of the common 
people are acquired by gentlemen, instead of theirs being 
communicated to the mass of the people. 

The illustrious Beccaria says, " Men most gen- 
erally abandon the most important regulations to 
daily prudence, or to the discretion of those, 
whose interest is to oppose themselves to the 
most provident laws, etc. etc. 

Those, who by birth are distinguished from the com- 
mon people, only endeavour to keep themselves from the 
sight of the people, and for this reason, the people and 
youth seeing only rude manners, make those manners theirs. 
For it instead of seeing nobles, or those, who in whatev- 
er manner are distinguished from the common people, iiv- 
troducing polish into all orders of society, we see the very 
sons of those distinguished families learning the manners 
of the common people : why is it so ? Because they im- 
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itate what they see, and nee only the manners of the 
common people ! Hence we see, that the ferocity of 
mind, which was confined to mercenary men in the mid- 
dle ages, has reached the best orders of society : hence 
we see schools opened, where the exercises of the low 
orders of society are learned by gentlemen. 

The people of ancient Greece, with the flour- 
ishing of arts and sciences, polished their habits ; 
among us, while sciences and arts have nearly 
reached perfection, we see still preserved the 
manners of the Seythians and Normans; and 
to what should this difference be attributed, but 
to the circumstance, that the patricians, and the 
great geniuses of Greece, by not avoiding the 
common people, polished the manners of the peo- 
ple by their speeches and by their example; and 
ours by flying from the eye of the people, while 
polishing themselves, abandon to themselves the 
people, who still have the manners, which char- 
acterized the middle ages. 

Men of science, provided they may decompose a body, 
believed a simple element, discover a planet not yet ob- 
served, or at least find the square of a curve, feel but lit* 
tie concerned, i£ out of their laboratories* their observa- 
tories and cabinets, blood is spilt, or Gotfs likeness beaten 
to disfiguration. 
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- The philosopher, constantly looking after hid- 
den truths, occupies himself with men in the ab- 
stract, caring but little for those, who were ; 
nothing for those, who are : and yet if that philos- 
opher (these are words of Beccaria) will deserve 
the gratitude of men, who from his obscure and 
neglected cabinet dared the first to throw among 
the multitude the long before fruitless seeds of use- 
ful truths." — Useful truths are those, from which 
is derived the greatest happiness divided among 
the greatest number — . 

The wise and those distinguished for the purity 
or their manners, by their indolence, cause crimes 
to be tolerated ; because, by not showing them- 
selves, they leave the people in lack of good ex- 
amples ; and because, if honest men will not guide 
the multitude, wicked ones will. 

Ne disastri d'un regno 

Ciascuno ha parte, e nel fedel vassallo 

L'indifferenza e rea.* 

Let us not refuse the lesson, because it is 
couched in soft verses by Metastasio.f 

* In the disasters of a kingdom every one is interested, and 
indifference is guilt in the faithful subject. 

t A law of Solon declared those persons infamous, who es- 
poused no side in an insurrection — he foresaw that in a republic 
torn by intestine divisions, there was reason to apprehend, the 
soberest part would keep retired. 



There are two reasons why duelling has hot 
been prevented till now ; 1st, because men have 
never positively undertaken to prevent it ; 2d, 
because they have only aimed at punishing the 
.crime, without correcting those abuses of civili- 
sation, and the want of a positive moral, which 
alone are the causes of duelling as well as many 
other crimes. 

The first cause originates from this, that there are but 
few men, who will act in order to banish evils, which 
neither dp, nor ever will, afflict them. 

The second springs from the unpardonable indolence 
of the legislators of a nation, and of those holding Magis- 
tracies, who, instead of making criminal certain actions, 
which are the material causes of duelling, and of correct- 
ing the moral ones, by the uninterrupted execution of the 
laws, and the maintenance of a good moral, turn their 
ill-grasped sword of justice against a few, rather madmen, 
than criminals, who expiate with their blood the guilty 
indifference of their fathers, and their magistrates. 

There are two means, by which to suppress the 
practice of duelling ; to establish national disci- 
pline, and to enact positive laws. 

If discipline be established by the law, it will deter- 
mine the mode of education, which all citizens are to re- 
ceive ; and if all those, who compose a nation, are edu- 



cated to be citizens, they will but respect the laws, which 
have caused their being thus educated : citizens, who re- 
spect and obey their country's laws, will but conform 
themselves to the law ; and they all, conforming them- 
selves to the law, will but act with uniformity : all citi- 
zens, acting with uniformity, will but have uniform habits; 
and habits being uniform, the mode of acting, as a citizen 
ought to, shall be but one ; and the mode of acting being 
one, the individual judgments, as expressed upon the 
actions of a citizen, will be but uniform; and the judg- 
ments expressed upon men's actions being uniform, public 
opinion will be but one. 

If laws are positive, every citizen will have a positive 
guide to conform himself td die laws, which relate to his 
actions ; and if the actions of every citizen are in con- 
formity with the law, they will be moral: the uniformity 
of acting of all citizens engenders uniform habits ; uniform 
habits produce national morals ; and national morals con- 
stitute the moral) which is to guide all men, who compose 
a nation: the moral leads men to virtue; virtue causes 
them to prefer the public to the private interest; and this 
preference creates another source of social happiness, 
namely, the wish to deserve esteem ; or in other words, 
the love of fame t 

Duelling, considered in itself, cannot be pre- 
vented in our present mode of living ; it is a ne- 
cessary evil, or a necessary consequence of many 
other crimes, for which either laws have not pro- 
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vided, or magistrates are unwilling, or unable, to 
apply the law. 

Duels offending but a few, and those few at dif- 
ferent times, there will always be but small minor- 
ities, who set forth against such an abominable 
practice : therefore they will never be prevented 
unless they, who really love men, and do prize our 
civilization, are moved, and brought to make ex- 
ertions in order to prevent them, and to purge 
civilized society from habits, which would have 
dishonoured the Goths, and the Lombards. 

It was from these reasons that, in an essay 
already published on the practice of duelling, I 
have undertaken to do that, which no one had 
even attempted; to .undeceive the multitude, 
who, on account of the fancied antiquity of that 
practice, almost venerate it; and then, ascending 
to the causes, analyze the matter, which keeps 
alive this flame, destructive of true civilization. 

It remained afterwards to show, how by rectify- 
ing morals, and laws, public opinion, which sanc- 
tions duelling, should be corrected ; then how, by 
punishing the causes of it, duelling would be pre- 
vented ; and finally how, by enacting good laws, 
the guilty ones should be punished, if duelling 
should not be entirely prevented. 

But the experience of human passions, which 
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my exile and mjrmeditations taught me to improve, 
and the knowledge of human nature, which con* 
stant observations and unprejudiced comparisons 
led me to acquire, satisfy me, that, whenever we 
attempt to be useful to the human family at large, 
We should consider ourselves bound to deal with 
men as they are. That is, in my attempt to show 
how public opinion might be corrected, and du- 
elling and other crimes prevented or punished, 
I ought to hold the guilty one a man, who, in a 
state of civil society, is placed in circumstances, 
sometimes unavoidable, sometimes improvident^ 
ly thrusted into. 

Wherefore punishments and the laws, which 
establish them, bearing an immediate relation 
to them, who perpetrate crimes, render it ne- 
cessary to look into the criminal legislation at 
large in order to satisfy oneself, that our criminal 
laws are apt to prevent crimes, and the punish* 
ments, established by them, efficacious to indem- 
nify society for the injury received : hence pro- 
ceed to debate whether the punishment of death 
is an efficacious means to prevent crimes, or the 
fatal cause of many crimes, and the most atro- 
cious ones. Thence come to the fatal conclu- 
sion, that the punishment of death is the shortest 
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way to get rid of criminals, though the surest 
means to perpetuate crimes. 

This I have desired to do in the present work, 
which I will publish as soon as my hopes may 
prove founded that, if we have now neither Cor- 
vi nor Decii, who spontaneously devote them- 
selves to death for the safety of others, we have 
at least men, who are willing to give themselves 
some trouble for the sake of God and their neigh- 
bours. 



GOOD DISCIPLINE AMD WISE LAWS ARE THE 
MEANS TO PREVENT CRIMES. 

Some, in order to spare themselves the trouble, 
which labour always carries with it for them, who 
spend their life-time in domestic peacefulness, or are 
wont to sprinkle their daily cares with the enjoyment 
of family intercourse*, pretend, that it is but in vain 
we hope to prevent duelling, unless public opinion is 
first corrected. Yet, how is this public opinion to be 
corrected? — The farmer, who were to say, that his 
meadows can never be expected to give hay, unless 
the waters of a rivulet descending from the neighbour- 
ing mountain are caused to pass through his green* 
field, would but idly talk, if he should not exert him* 
self to have canals constructed, and the waters carried 
where needed; providing besides, lest the waters should 
be carried there, where they would rather be prejudi- 
cial, than beneficial! 

Others, who wish not to be thinkers, exclaim: reli- 
gion and the fair can, and should, do both, cause that 
practice to be abolished, and correct public opinion. 
Then how shall we pretend to complain for the evils 
which afflict us, if, instead of taking provident mea- 
sures, in order to free ourselves from them, we aban- 
don the care of it to beings, who are neither affected 
by those evils, nor acquainted with their causes: and, 
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therefore, ignorant of the extent of the injury done by 
them, and unable to hinder the unknown causes of 
them. 

Are they not all christians, who fight duels? And 
they, who compose that public opinion, which sane-* 
tions the practice of duelling? — There is no doubt, 
that in his heart are conquered the unhallowed pas- 
sions, which impel to duelling, who is a sincere chris- 
tian! — But are they all practically christians, who 
live under the regimen of the christian religion? Or is 
it that practical christians alone are permitted to unite 
in civil society? — By our Saviour, by our govern- 
ments, and by the consent of all men, to be a sincere 
christian was left, and is, to one's own choice. But 
the choice cannot be left to all men, whether they have 
to live in a state of civil society, or not. — Men natu- 
rally tend to reproduce themselves; by reproducing 
themselves, they approach one another; by approach- 
ing one another, they form societies: by the increase 
of society, wants are multiplied, and the multiplping 
of wants calls for an increase of the means to supply 
them; the increasing of the means to support life, 
leads men to the invention of the arts, and to the cul- 
tivation of sciences; and arts and sciences produce 
civilization; and civilization divests men of those bru- 
tal passions, which cannot dwell within the heart of a 
civilized man, unless a fatal abuse of civilization re- 
call them from the times of barbarity. 

If those barbarians, who were deprived of the know- 
ledge of our holy religion, knew not this execrable 
method of destroying one another's life, \ amidst the 
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leisures of domestic and civil peace, how should we 
expect, that the religion, notwithstanding which so 
much barbarity grew within christian hearts, may by 
itself, unaided by men's best efforts, suffice to unroot it ! 
— No one is so far a miscreant not to admit, that the 
Almighty can, by a simple act of his will, cause so 
much to be done; yet nobody should be ignorant, 
that the eternal Maker of all things, furnishing man 
with the means, by which to procure himself happiness 
in this world, and to obtain everlasting glory in the 
world to come, has granted him a free choice to mak- 
ing use of them. 

Besides that for an unaccountable fatality, they, who 
really are religious, and they who wish better to ap- 
pear such, deem it necessary, in order to be held chris- 
tians, to retire from the world, and to pray in solitary 
hermitage, or in the church: and there meditating up- 
on a future state, they feel as if unconcerned with this 
world, entirely regardless of those amongst whom they 
live; wherefore, although their prayeri and medita- 
tions will prove efficacious to procure happiness to 
themselves, and to their neighbors, in another world, 
yet are unavailing to hinder evils, which afflict men in 
this one. 

On the other hand, why should men persist in their 
indiscretion, as to require, that the fair assume to them- 
selves the care of preventing crimes unknown to the 
sex ? The fair have only as much empire as men will 
allow them to hold. — Although we cannot, upon pos- 
itive facts, draw comparisons between our women and 
those of ancient Greece, and Egypt, yet we have 



no reason to suspect our inferior to those either in 
beauty, or gentleness: we may however assert that the 
celebrated Roman matrons would bear no comparison 
with those, who charm our present age, for either 
beauty, or elegance and genteel manners. Yet duel- 
ling was unknown then, and it is highly in practice 
now! Is it perhaps, that the fair grow more charming 
in order to captivate, and men, more wicked, not to be 
Captivated! 

Thus it is for men to look for the means by which to 
free themselves from evils, which afflict them. It is 
for the wise to show themselves, and to address the 
people, and discourse with them of the means to cor- 
rect public opinion; to prevent duelling, together with 
the crimes connected with it; and to punish the guilty 
ones. I, while wise men are persuaded and willing 
to do so, willingly undertake, in the best manner I 
know, and am able, to speak of these means, in three 
distinct chapters. 



OEAFTBR X. 

MEANS TO CORRECT PUBLIC OPINION. 

The celebrated Florentine Secretary says: " and 
because men act, either through necessity, or through 
choice; and because we see that there is more virtue, 



where choice has less authority: * * * * 
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It is necessary for him, who has to order a republic, 
and to make the laws, to suppose all men possibly 
wicked, and such, as will always show him their ma- 
lignant tendence, at any time, when once they have 
the eligible opportunity of so doing." Then proceeding, 
to show how it did so happen in the Roman republic, 
be adds: " . . . . but as soon as the Tarquinii were dead,, 
and the nobles were freed from the fear entertained of 
them, they began to spit against the multitude the poi- 
son, which they had concealed within their breasts,, 
and offended the Roman people in all way they were 
able: which thing shows the veracity of what I have 
above stated, that men never do any thing good, 
but through necessity; and that whenever choice has 
great authority, and where licentiousness is tolerated, 
every thing is soon filled with disorder and confusion." 

I am unwilling, just in this place, to argue, whether 
men are in fact wicked, or if it be advantageous to 
suppose them always liable to be made wicked by cir- 
cumstances; it will now suffice to have it infered from 
the above said, that public opinion always declares it- 
self whenever choice has authority; that is, public opin- 
ion pronounces itself upon those things for which the 
law provides not. 

Public opinion always tends to take the place of 
laws, if weak, to supply them if wanting. " For this, 
says Beccaria, k is but after having gone through 
thousand and thousand of errors with regard to things 
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the most interesting to both life and liberty, and after 
having suffered evils to the last extremity, that men 
are induced to look for the effectual remedies to avert 
evils, which oppress them, and to acknowledge the 
most palpable truths." 

The well known writer upon criminal matters, the 
philosopher of Louisiana, after having observed that 
for imputations of great crimes, or offences, which sup- 
pose a want of integrity, men appeal to the laws, and 
for reproaches, impeaching one's vevacity, and for a 
breach of social behaving, they have recourse to duels, 
exclaims: and how does this happen? It is because the 
laws give satisfaction in the first case, but not in the 
second! 

Thus if all men distinguished both for wisdom and 
learning have concurred, and do concur in this, that 
public opinion is depending on the authority which 
choice have, and that it arises either from the imperfec- 
tion, or want of positive laws, why should we pertina- 
ciously insist upon having public opinion corrected by 
any other means than the law ? 

In my essay upon the practice of duelling, I have 
shown how a partial public opinion, which is but a 
least minority, if compared with the .opinion of the 
whole community, might be listened to, respected and 
feared: now I wish to show, that there are different 
kinds of public opinion. 

Public opinion regards either things, or men: of 
things, it is judged according to the different interests, 
hopes and fears of them, whom things regard: of men, 



according to the relation, that the private actions of a 
citizen bear to the education, mode of thinking, and 
feelings of them, who express their opinion. 

Nearly all men will pronounce upon things, because 
no one will neglect either to favor his own interests, 
or to prevent their being worsted : wherefore we most 
generally hear a judgment to be pronounced upon 
things: hence we are enabled easily to distinguish the 
true public opinion from the apparent, or partial ones; 
or in other words, we may easily obtain a majority of 
individual opinions in a town, city, or province. But 
this is not the case with the public opinion, which re- 
gards men ; because the private actions of men gener- 
ally, do not affect us, and seldom interest us; there- 
fore, we judge of them without knowing whether they 
will be the cause of good, or ill: hence, we judge of 
them without both, circumspection and common meas- 
ure. The private actions of men being most general- 
ly indifferent to the immediate welfare of a community, 
we merely receive of them a personal pleasure, or an- 
noy, as far as they bear relation to our habits, and to 
the state of our feelings. 

The better to perceive the practical truth of my as- 
sertions, let usylistinguish citizens into public and pri- 
vate men, and the latter into native, and strangers. 
We may easily obtain a uniform and public opinion for 
a public man, because with him, deeds, or those ac- 
tions of his which bear relation to things, are judged. 
A public man might have the public opinion, which re- 
gards him as a private man, unfavorable, and yet have 
in his favor the majority of the individual opinions of 
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the whole nation: because few are they, who know his 
private actions, and of these few, very few are they, 
who expect not to receive benefit, or injury from his 
deeds; the reason for which they take notice of his 
deeds, and lose sight of his private actions! This is 
the reason for which) we are made acquainted with 
the vices, and virtues of public men only after their 
death; because as long as they live, men look upon 
their deeds for the sake of things, and care but little 
for their private actions, habits, etc., under the con- 
viction, that the latter will prove neither beneficial, 
nor prejudicial to them, while the former will. 

The private man, who is a native of the country 
where he lives, has come into the world with a public 
opinion that regards him; the opinion of his relations 
and connections, and that of the acquaintances of his 
family: he must respect, or fear it, and always listen to 
it; he can never free himself from that public opinion, 
except by changing sky, or clime. 

A stranger, whether, through letters or friends, car- 
ries a public opinion with him, or not, will have no 
other public opinion, which regards him as a private 
man, but the sum of the individual opinions of his ac- 
quaintances: hence comes the proverbial axiom, ". that 
in Rome you must be a Roman." 

Thence we may easily perceive how, in those coun- 
tries, where national discipline do not determine the 
public opinion, which considers the private actions of 
men, the stranger will be liable to contrive to obtain 
a public opinion, sometimes prejudicial public opinion, 
often a useless one; because of his little knowledge of 



human nature, of the great variety of fictitious wants, 
and of the spurious discipline, which private men, or 
shameless demagogues, will always introduce, where* 
soever the laws establish none. 

The public opinion, which a stranger may have ia 
his favor, will be prejudicial to him, when, either 
through fatality, or through want of a neeessary pru- 
dence, he have made himself known amongst men* 
who are not, or are not deemed to be, honest, indus- 
trious, genteel, etc., by them in whose circle he is to 
mote. A public opinion will be useless to a stranger, 
when he have obtained the favorable opinion of per- 
sons, who are not surrounded by the public opinion 
of which a native should enjoy; that is, when he have 
contrived to obtain the opinion of them, who neither 
by family, nor by connections and relationship are able 
to give a character to their judgment. Because they, 
who need public opinion, either to obtain offices, to 
earn their living, or to get admission into the higher 
orders of society, aim more at obtaining, for their own 
advantage, the favorable judgment of the stranger, 
than at availing him of their own. They will never be 
brought to express their opinion upon the stranger, 
if they have to apprehend, that they, whose opinion 
they need, might, on account of their expressed judg- 
ment, become useful and partial friends of the stran- 
ger; nor will they express their opinion, if they believe 
it to be the sole means to make the stranger known. 

Hence the stranger is mistaken, who aims at the 
favorable opinion of those, who tickle his ears by com- 
pliments, and show him where to 90 to; instead of 
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making himself acquainted with persons, who can show 
him their home, and enable him to obtain the favorable 
opinion of their families. The stranger is likewise 
mistaken, who thinks that he may, at the same time, 
obtain the favorable opinion of a great number of fami- 
lies, before he has made himself strong with the opin- 
ion of a few honest families, and of good standing; 
availing himself more of the good will of the individu- 
als composing those families, than of their riches, or 
rank. 

I have spoken, more at length than I expected of 
public opinion, and perhaps not uselessly, if it should 
lead legislators to infer from it how much the public 
opinion, which proceeds from discipline established by 
the laws, will be conductitious to the welfare of a com- 
munity. Besides I intended to show how vainly we 
accuse of folly, or indiscretion, him, who fights a duel, 
on the score that the majority of the community, he 
belongs to, does not sanction the practice: because, 
though we may, even without the aid of laws, obtain 
the opinion of a community upon things, we will 
never, upon the private actions of men, unless the 
habits of every man derive from national discipline. 

Again, the public opinion, which regards the actions 
of a private man, is but the sum of the judgments ex- 
pressed by the related of his family, and by his friends 
and acquaintances. The stranger is the more a slave 
of this public opinion (which is the sum of the opi- 
nions of his acquaintances,) inasmuch that the actions 
of his youthful age being unknown, his past conduct 
Will do bim no favor, and the future one cannnot avail 
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him, since they judge him upon the present one, and 
without the charity of neighbors, or the regard of 
family intercourses. 

Hence we have, that honest men, sometimes are the 
victims of laws, which both, deceive, and punish them, 
sometimes owe their crimes to the imperfection of so- 
ciety itself. Hence it should be derived how wise 
and humane ought to be the legislator, and how cau- 
tious he ought to proceed in determining the crime, 
not in the abstract, but such as it is met with, and 
together with the concomitant circumstances of the 
occasions to crime. Let the legislator subscribe with 
a trembling hand to a penal law, if he have neglected 
taking from before the unaware, the uncautious, and 
the weak, the occasions to make themselves guilty* 
Let the legislators of a nation, when they aim at pre- 
venting, or punishing crimes, usefully distinguish, 
whether those crimes are depending on an absolute 
public opinion, or on a partial one, and apply ordinary 
remedies to the former, extraordinary ones to the 
latter. 

Public opinion is never spontaneously expressed, 
except upon those benefits, or ills, which the majority 
of a community wishes to obtain, or to fly from. — 
Therefore, it will be but in vain that we expect to 
have the majority of a community pronouncing them- 
selves against evils, which do not affect them. Mac- 
chiavelli says, that men, after having suffered innume- 
rable evils, contrive to protect themselves against them 
by the means of laws. Beccaria concurs in the same 
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opinion with Macchiavelli; daily experience confirms 
it to the observer. 

To conclude this chapter, I say, that two are the 
means by which public opinion should be corrected: 
the one to have provided for by the law, the wants of 
the people; the other to have determined by the law, 
the mode of acting for all men belonging to the com- 
munity; this latter means is obtained by establishing 
national discipline, and by enacting wise and positive 
laws. 

Public opinion is not self-created: the various and 
opposite interests of those, who united themselves is 
civil society gave it birth. The public opinion, whick 
requires, or sanctions duelling, in no country, is the 
majority of the individual opinions of a whole commu- 
nity; yet it will always be the reigning one, unless 
means are resorted to, for to have the whole nation 
expressing their opinion against that practice. 

Wise men unavailingly disapprove of it, if they let 
not the people know, that they do disapprove it, and 
do not lead the people to follow their example in ex- 
pressing their disapprobation. It will be still more un- 
availingly, that they require men not to revenge them* 
selves for the offences done to them, unless the law 
assumes to itself the avenging such offences.(l) 

* 
(1) See of the moral causes of duelling — Chap. II. 
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OHAPTBR XX. 

HOW TO PREVENT DUELLING, TOGETHER WITH THE 
CRIMES OCCASIONED BY COMMON CAUSES, BY PUN- 
ISHING THE MATERIAL CAUSES OF DUELLING, *AS 
CRIMES. 

Those causes by which the practice of modern du- 
elling was introduced, and is still maintained among 
us, in contempt of civilization and polish, originate, 
some from the corruption of manners and the abuse of 
civilization; others, from the indolence of the law: I 
wish to call moral, the first; physical, the latter causes 
of duelling. 

MORAL CAUSES. 

The following are moral causes of duelling: the at- 
tributing too much valor to riches; the little consider- 
ation, in which parents hold them, who are entrusted 
with the education of their children; the unwarily 
preaching and worse explaining the equality of all 
men; to have children familiarizing themselves with 
their instructors, instead of admonishing them to re- 
spect the instructer, wisely chosen by their parents; 
to have boys learning arts and sciences from people 
wanting in both, morals and manners; to have parents 
eager in having their children taught the useful arts 
and sciences, while unmindful of forming their moral 
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habits; finally, the bestowing prodigally) the appella- 
tion of gentleman upon the unknown. 

I merely wished to point at the moral causes of du- 
elling, and other crimes, (I beg leave to refer the 
reader to the third chapter of this work,) because I 
indulge the hope, that one, who is more learned than 
I am, and more acquainted with human nature, will 
show, that the greatest portion of the evils, which man 
has to endure in a state of civil society, proceed from 
the above enumerated causes. Though I wish to add, 
that those causes all together, and each one by itself, 
have a tendence to prevent free intercourses between 
all orders of society, while accommunating gentlemen 
with people, who supply their want of merit by their 
skill in arms, their rashness and conceitedness, ever 
ready to shoot him dead, who should decline to recog- 
nize their claims to be held gentlemen. (1) It is not 
wise always to repeat with Alfieri: " Che a ret Patrizi 
vgni delitto, efraude qui aspetta." (2) 

But we had some times to exclaim with the Poet — 



■" E un Marcel diventa 



Ogni villan, che parteggiando viene."(3) 
Nobles, who are often addicted to luxury, lust, and 

(1) Hence the absurd raying proceeds, "that every man is to be 
held a gentleman, until bis actions show him not to be such "a 
saying; which is mprie absurdly pretended to derive from the ac- 
knowtedged maxkn, "that all oitisens are to be respected as, -such, 
until .found guilty hy .their country's laws.*' . . . 

(2) All crimes and frauds hero belong to the Patricians. 

(3) And every low man, who comes with a party is changed in- 
to a Marcellus. 
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every vice, when they cannot strive to deserve true 
praise in the service of their country, are the maintain- 
ers of one's country-discipline, of true virtue and 
generosity of mind, wherever wise laws constrain them 
to act. ( 1 ) Let him obtain true esteeip, who deserves it; 

(1) Whenever I have seriously reflected upon, this subject, 1 have 
always found the difficulty to consist not in feeling what is the truth, 
but in manifesting that, which we feel to be the truth; therefore, I 
am not yet determined: and never shall perhaps, to manifest (as I 
feel) whether in a state of civil society, such as we enjoy, nobility 
is to be established, or entirely excluded by the law. Great majori- 
ties, bat all en masse have pronounced themselves in favor, and 
against nobility; in either, side reasons have not been aduced; nor 
would they be listened to, if given, as long as our choice proceeds 
from the personal interest of the few, and the foolish adhering of the 
many. 

The first objection met with, in discussing this subject, is, that wt 
hardly know what- we mean for nobility. Some advocate, or con- 
demn hereditary nobility, some the eleotive one; and all the rest of 
mankind seem to hate them .both. Some believe that they mean 
aristocracy, when they merely speak of nobility; others believe^ 
that they mean nobility, when they speak of the- government of the 
few. Ambitions men, melting together aristocracy and nobility, 
make play-things of the multitude, which, under the conviction that 
they annul aristocracy, by abolishing titles, divide themselves into 
small assemblages of men, at the head of which, always stands the 
ambitious, oi the aristocratical man. 

This difference is extant between nobility and the aristocracy of 
feeling, that nobility may be endowed with valor and generosity of 
mind; aristocracy of feeling is always devoid of both. Because no- 
blemen, in consequence of the riches and splendor, which accompa- 
ny their titles, appearing conspicuous to those, who are deprived of 
titles, need not to deceive, or to bewilder the multitude, in order to 
obtain their suffrages; yet courtesy, valor, and magnanimity are the 
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let virtue alone have the praise, and vice the blame; 
and we shall soon see the number of gentlemen to de- 

only means, by which they sre to be held m greater consideration, 
than others, who share with them but titles. 

The very reverse happens with them, whose aristocracy is mere- 
ly of feeling. In them, personal interest creates selfishness, ambi- 
tion, the contempt of all men: they, having not been placed in a 
condition, whence their actions may appear conspicuous, are under 
the necessity of making their actions conspicuous by intrigue,-— "A 
very droll spectacle it was," says Montesquieu, " in the last century, 
to behold the impotent efforts the English made for the establishment 
of democracy. As those who had a share m the direction of public 
affairs were void of all virtue, as their ambition was inflamed by the 
success of the most daring of their members, * * * * 
»**»»»'»* the people amazed at 
so many revolutions, sought every where for a democracy without 
being able to find it." 

Noblemen entertaining but little fear to lose, and no wish to ac- 
quire, apply themselves to deserve esteem by their manners; admi- 
ration, by their actions; ambitious, or aristocratkal men, entertain- 
ing but little hope, that their manners will be known, and such as 
to procure them esteem, while they perform actions worthy of ad- 
miration, resort to make parties, and to seduce followers. In a 
manner that aristocracy-feeling always banishes courtesy, and often 
extinguishes virtue; nobility most commonly preserves courtesy, and 
sometimes maintains virtue in a republic. 

I do not mean to say, that we should have a nobility, because I 
am not satisfied, that it is better for society to have it: yet I am un- 
able to say, that it is absolutely wise to abolish, and to abhor all 
distinctions, which the fbndamental laws of a nation may, or are 
wont to grant; because I am not satisfied that this abhorence has 
yet hindered evils, which are deemed to be the necessary conse** 
quences of the existence of nobility. I, perhaps, would wish to see 
something between abolishing and preserving nobility; yet my ta- 
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ereaste; and the few, that will continue to hear a name 
deserved, will never do one another of those offences, 

K 

leuts and my experience, fall too short when I attempt to satisfy my- 
self what this something should be: I am not ignorant of the ill 
consequences of both, yet 1 know not how they should be hindered. 

Proceeding, I say: 1st. that when I speak of nobility, and aristo- 
cracy-feeling, I do not intend to speak of the government of the 
few: Sparta had Kings, Rome had Patricians; yet the liberty of the 
people was inviolable in the first, it became so in the second: Ath- 
ens had but people, and their liberty was continually menaced; 
" the political government of the Athenians, observes 'Montesquieu, 
was such that the common people distributed the public revenues 
amongst themselves, while the rich were in a state of oppression:" 
2d. that the nobility, which should have ipso jure, a title to offi- 
ces and dignities, must be hated as the greatest flaw of a civil gov- 
ernment: 3d. that the nobility, whose actions are not to be held 
virtuous, or criminal, before a common tribunal with the people, is 
to be abhorred: 4th. that the aristocracy-feeling by whieh men rise 
themselves above the others through' intrigue, then to make them*- 
selves superior by an influence, which is more powerful, where men 
holding offices are less independent, must be held as the greatest 
evil, that may befall to a civil government. 

The illustrious statesman of Monticello, speaking of aristocracy- 
feeling, (I believe) said: that there are two kinds of aristocracy; the 
one, a real one, that of talents; the other, a spurious one, that of 
riches. If we mean by aristocracy, the means, by whieh men are 
distinguished from others in a state of civil society, there is no doubt 
that talents and riches constitute the two aristocracies of civil sock- 
ty ; but if we mean by aristocracy-feeling the wish one entertains to 
make himself superior to all men, and to influence their actions, 
riches alone can enable him so to do in a civil society, whither offi- 
ces, honors and titles do not make them illustrious, sespected, and 
distinguished, who obtain them.— -Those people, who live under a 
popular government must, after the example of the Greeks, grant 
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for which duels alone are wont to atone. And then 
we will perceive that few are the gentlemen, who know 
not how to give, or to require", for the offences done to 
them, or by them done, a better satisfaction than 
blood. 

distinctions to virtue; because, these are words of* Montesquieu, 
" when virtue is banished, ambition invades the hearts of those, 
who are disposed to receive it; and avarice possesses the whole 
community. 

No doubt, the aristocracy of riches must be the worst; because 
but little virtue is necessary to acquire riches: and worthiness, and 
the generosity of mind, rather than clear, seem to obstruct, the way 
to riches. They, who from obscurity grow rich, and then become 
aristocrats, will not patronage virtue, and the generosity of mind, 
because they will never deem that estimable, which they possesj 
not Their better quality will be money; and money will be their 
criterion to distinguish the worthiness of men; they will abhor cour- 
tesy, as the bat abhors the light! 

I am not inclined, however, to advocate the eitreme, that all men 
should run together in a row. A democrat in the heart, I wish that 
all men should be considered and respected as such; yet, I am the 
last man, who would bear to have any company mdiscrimvnated- 
ly imposed upon him: always willing to approach the ill-bred, and 
the idiot; when their physical nature calls for sympathy, I decline to 
have the annoyance of their material wit, thrusting itself into my moral 
nature; and always fly from the low man, whether rich, or poor. 
I do believe, that even eventual circumstances entitle the man, whose 
feelings are refined, to be distinguished from him, whose habits mere 
depend upon the physical nature of man, than on the celestial one. 
The ill-bred child, can as well grow a gentleman by the thousand 
and thousands of dollars, as a guilted ass can be caused to imitate 
the gait of a war-like steed, by the gold of which he goes loaded, 
yet not adorned. 



/ 



19 



t 



It appears to me, that it may to a source of good 
to society at large, if I, instead of proceeding to speak 
of the physical causes of duelling, should now attempt 
to trace the remote cause, (which has escaped the mifid 
of so many men,) of the moral causes of duelling, of 
its practice, and of the crimes and vices, which are to- 
lerated by society as the appertenances of civilization: 
this remote cause, I believe it to be, the total want of 
national discipline. 

All modern republics, and governments, when com-' 
pared with those of ancient Greece, will but bear wit- 
ness to the superiority of the latter. The wise disci- 
pline, in which the youth of Sparta grew educated, 
made certain and inviolable the sacred empire of laws: 
because national habits proceed from national disci- 
pline: national habits determine the value of virtue; and 
virtue causes power to increase in a republic, and de- 
fends it from enemies abroad and at home. 

I do not perceive, that Macchiavelli reasoning upon 
the causes, by which the quareh between the nobles 
and the people, produced so different effects in Rome 
and in Florence, has even hinted at national disci- 
pline, which ought widely to differ in the two repub- 
lics; if Florence (1) had any, while Rome was pos- 
sessed with the most excellent. 

(1) An address by many citizens, to the signoria of Florence, 
in the year 1871, will testify to the veracity of my assertion. * 
* * * * * " Young people are idle, old men, 
tasty; and both sexes, and all ages are stained with blemishes, for 
which the laws, corrupted by the bad habits and morals of the peo- 
ple, can afford no remedy. Hence the avarice originates, which w 
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The people of Rome fought against the nobles, not 
merely to share with them the government of the re* 
public, but also to practice with them the discipline, 
in which nobles were wont to exercise themselves. 
The people of Florence neither fought by themselves 
at first, nor did they fight afterwards to share the ma- 
gistracies with the nobles, yet ranging themselves into 
parties, following the hatreds of powerful families-, one 
party aiming at the ruin of the other. It was after the 
nobles had completely loosened the morals of the peo- 
ple, in order to have them fighting their quarrels, that 
some of the people, who had gained both, riches and 
favor, in those contests, wishing to obtain the magis- 
tracies of the republic, aimed at expelling from the 
government, the nobles, whose virtue they were un- 
willing to imitate. Hence all men of the people, fol- 
lowing the example of those few rich families, aimed 
at, and obtained the magistracies. Hence the nobles, 
wishing to deserve the favor of the multitude, made 
themselves alike the common people; and thus all vir- 
tue was extinguished! And virtue was extinguished, 
because there was not national discipline, whence na- 
tional morals are derived; whence the certainty of the 

seen in all classes of men, and that eagerness, not after glory, bat 
after shameful honors, whence derive the hatreds, enmities, dissen- 
sions, and sects, which cause deaths, banishments, the persecution 
of good people, and the exaltation- of the wicked ones. * * 

* ********** * 

* * * * laws, statutes, and civil provisions are not 
enacted to protect the liberty of the people, but to favor the ambi- 
tion of the conquering party. Macch. 1st. Fior. lib. 3. 



laws proceeds. Therefore, tbe nobles, not by their 
"Sing expelled from the city, but by their making them- 
selves alike the common people-, caused Florence to 
be replenished with common people. (1) 

(1) " When Sylla wanted to restore Rome to her liberty, (t^ese 
*re words of Montesquieu) this unhappy city was incapable of re- 
ceiving it. She had only some feeble remains of virtue." Cicero, 
"With the sneer of a popular orator, on: hearing of the death of Caesar, 
%xdaka«d: that Brutus, Cassias, eta had accomplished a -childish 
exploit with the undauntedness of a lion! Yet the Roman Consul 
appeared but to have forgotten, that his vanity, cajoled by. the name 
of Father bestowed by the Roman people upon him, prevented his 
exerting himself to have the people reaping the fruits, which the 
breach of the laws, by which he saved his country from the impend- 
ing danger, ought to have produced. He shewed himself quite una- 
ware, that his consulship, far from availing to avert it, hastened the 
fatal rain, which awaited the Roman Republic. If he bad caused 
the people to restore the city to her discipline^ Caasius, Pompey and 
Caesar had not bargained upon the ruin of their, country. If he r by 
gratifying his feeling of vanity, had not led the people to look upon 
him as their necessary Saviour, Caesar had not compelled that same 
people to hold him their sole liberator.. Even Brutus had not una- 
vailingly killed Caesar, if the people already made familiar with the 
breaches- of the laws, had not accustomed themselves to value men, 
and not to fear the laws. " What does it avail her, (adds Montes- 
quieu, speaking of Athens,) that Philip sends her back her prisoners, 
if he does not return her men ? It was ever after as easy to triumph 
over the Athenian forces, as it would have been difficult to triumph 
over her virtue." Attiliua Regulus,»a better Father of Rome than 
Cicero proved to be, well perceived that the glory of a nation should 
bo made to consist in the observance of the laws, and maintenance 
of national discipline: hence he, . a true and loving father, who 
looked for the real happiness of his fellow citizens, roresaw that to 
restore a few to their homes, would be like to deprive the whole 
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Who, without feeling bis heart to palpitate at- tU 
eight of the magic power of national discipline, can 
behold the Roman plebe on the Aventine-hill?~»»The 
Roman people were always united, and always fought 
for the love of their country's discipline; and for it 
the city grew more virtuous: the people of Florence 
fought to indulge the hatreds of the few, or to favor 
the ambition of the many : and, because . virtue is an 
an enemy of both, hatred and ambition, they exting- 
uished it. (1) 

Let us see Athens and Sparta: in the latter disci- 
pline together with the laws remained untouched, and 
for it the republic had more than 600 years of life, 
without any remarkable division; (2) in the former, 

number of a home, since when once discipline is flinehtng, the laws 
"will be corrupted: and the corruption of the laws will cause all H* 
foerty to disappear, and licentiousness to take its place. Then " the 
members of the commonwealth riot on the public spoils, and its 
strength is only the power of some citizens, and the licentiousness of 
the whole community." This was the Condition of Rome, when 
Brutus shewed by his death* that Ctesar was to his infirm country, 
like the physician, who may prolong life to an invalid, yet never 
restore him to his former strength. 

(1) Montesquieu says: "that virtue is the principle of republican 
governments." 

i%) " Another advantage their education had over ours 4 (adds 
Montesquieu, speaking, of the ancients,) it never was effaced by con- 
trary impressions. Epaminondas, the last year of his. life, said* 
heard, saw* and performed the very same things as at the age in 
which he received the first principles of bis education. * * 
****** * * * * ; fa ou$ 



tare, and consequently discipline also, were often to 
be obaaged by the people; and as they had appointed 
orators, whose duty was, some to defend the old laws, 
time to praise the new ones, by them proposed, 
h happened thaUhe people differently viewed the same 
subject; and they being divided in the mode of think- 
ing, tendered to the orators, who were held responsi- 
ble for the laws proposed by them, the opportunity to 
ingratiate themselves with the people, whether it was 
by means of a specious eloquence, wickedness, or 
treachery, and thus give rise to the parties and dm- 
sions, which brought the republic to ruin in less than 
one hundred year*. (1) 

Let us turn our regard to the family of Este, and we 
shall perceive how much honor wise discipline does the 

days, we receive three different, or contrary educations, namely, of 
our parents, of our masters, and of the world. The latter efiaoes 
all the ideas of the former." 

(1) Filangieri speaking of the relative perfection of the laws, de- 
clares those of Sparta and Athens equally perfect, because if the 
first lasted a longer time, the second survived to the first b v the works 
Of arts, and the culture of sciences. But Filangieri appears to have 
overlooked, that by the side of splendid monuments, tears are shed, 
mad blood spilt; and that the flourishing of arts and sciences, is sel- 
dom, or never, the measure of the happiness, which every man en- 
joys, who composes the nation, where arts and sciences flourish. 
The Romans loat their liberty long before aits and sciences flourish- 
ed in Rome. The saored piles of inqawttton were set up while the 
wonder of modem archhectnrerofle a splendid abode of Him, "wha 

dwellefhnot in bouses. " And, in our times, should we judge of 

the happiness of the Italians from ike marble* of Canova, ortho 
music of Rossini ? 
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Prince! All the power of the Popes fell short against 
Princes, who, by the means of discipline, had won the 
hearts, and directed the minds of their subjects* 

What else, in nearer times, rendered illustrious the 
now obscure Parma, but the wise discipline, which 
the Farnesi introduced, and maintained in that city? 

In our times, discipline is made to consist in edur 
cation: education is mistaken for instruction: and in- 
struction is often confounded with school apparatus. (1) 
They are teachers, who are charged with the educa- 
tion of citizens. J. J. Rousseau, said: that the pro- 
fession of school-master, and that of soldier, are the 
two meanest professions, when exercised as a money- 
making business. 

I indeed shudder, when I see, and too often too, 
youth entrusted to mercenary hands; and when I see 
our youth to grow ignorant of the useful discipline, 
which must always govern a civilized people. I pity 
our civilization, when I consider that Rome had never 
increased in virtue, but for the holy institution of the 
censorship. 

In our times, useful discipline are entirely disre- 

(1) " Finally," thus speaks Beccaria, " the sorest means, though 
attained with the greatest difficulty, to prevent crimes, is education: 
which, however, should be caused to consist less in the sterile multi- 
tude of objects, than in the eligible precision of them; in substituting 
originals to copies; in leading men to virtue through the easy way 
of feeling and love of praise; in keeping them from evil by the al- 
ways successful means of necessity and incommodity; instead of the 
precarious one of the command, which merely obtains a constrained 
and momentaneous obedience." 
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garded, and what is worse, instruction itself, seems to 
follow the licentiousness, that the Norman Barons had 
introduced into the civil government. The sectarian- 
ism of decayed Greece appears to have spread itself 
throughout France and England. A republic, instead 
of establishing the discipline, in which they are to be 
educated, whose services the country will need, aban- 
dons the choice of it to people, who are subject to 
no discipline, and who are compelled to make the in- 
struction of youth their business. 

There is no censorship now for teachers! No one 
knows, or ever wishes to know, their habits. The 
worth of the teacher is desumed from the number of 
pupils: and the judgment as pronounced by the pupils 
is his only praise ! Then why should we wonder, that 
we feel not true love of country; that manners are 
not uniform in the same nation; that morals are fluctu- 
ating ? Is it not from national discipline, that love of 
country, uniformity of manners, and fixed morals, are 
wont to proceed ? 

Even instruction has become a party business : 
praises, being the only means to make the undertaking 
profitable, are paid for! Merit, if poor, languishes; if 
above want, it despises intrigue ! Hence, to instruct 
will soon become the endowment of mercenary people: 
hence, instead of a praise-worthy censure, we have 
eulogiums. 

I speak neither for sake of theory, nor to indulge a 
feeling of criticism against our times; I make allusions 
to no man, to no branch of instruction. An instruc- 
tor in modern languages, I should not feel intitled to 
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speak upon discipline; because foreigners, far from 
introducing new regulations, are compelled to submit 
themselves to those existing in the nation, where they 
are brought to live; wherefore, it is but as an observer 
that I speak; as a man, who really loves men, and de- 
sires, in the best way he knows, and is able, to look 
after useful truths, by which to obtain — the greatest 
happiness divided among the greatest number. 

Certainly, this cannot be called a useful truth, 
merely to point out the errors, and vices of the times 
in which we live, if, by ascending to the causes of these 
errors and vices, we endeavor not to recognize the 
means to obviate the evils, which are deemed to be 
the consequences of those errors and vices. 

Nor is it by showing the liableness of men to be mis* 
guided as well by false as by true doctrines that we 
benefit society! — What good have done, to the human 
family at large, the writings of Voltaire, Mirabeau, 
Volney, &c. ? Shall ever the present, or the future 
generations be more happy, because of doubting, or 
denying the existence of God ? Is it because of sneer- 
ing at the ministers of the gospel, and of persuading 
themselves, that our religion is not divine, that men 
are the more happy ? — They are true philosophers, and 
true lovers of their kind, who show the practical means, 
by which to hinder more evils, and enjoy more benefits. 
--Why should we, echoing to Owen, complain of men, 
because they fly from the equality of all men, which is 
as unwarily preached by demagogues as necessarily 
condemned by both nature and civilization ? — Is it not in 
consequence of the want of national discipline, whence 
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positive morals are wont to proceed, that a woman, in 
this America, gives the anathema to all modern insti- 
tutions ? 

The mode in which arbitrary regulations have af- 
fected me, from the beginning of my human career, 
has been the cause of drawing my attention to nation- 
al discipline; the fate of a young paysant of ours, 
whose abhorrence to be enrolled as a soldier under 

s 

the French government, changed, from a dutiful son, 
and a useful citizen, into a high-way robber, satisfied 
me, from that early period of my life, that society often 
leads men into the fatal circumstances of crime. An 
unconquerable character, strong feeling, and passions 
as premature as violent, led me to abhor all our insti- 
tutions ; love of men, a habitual melancholy, and 
fondness of reading history, while reconciling me with 
society, forcibly brought me to investigate, if there 
were means, within the reach of man, by which vices, 
evils and crimes could be hindered, without spilling 
human blood. At the age of nineteen years, being 
chosen a regulatory by the students oj the University of 
Padua, I succeeded in having the profaneness, from 
immemorable times tolerated at the thresholds of that 
temple of Minerva, prevented. But from that time my 
die was thrown; and now a fugitive and an exile, I am 
expiating that love of man, which yet sustains life to me. 

So much I have said of myself, not to indulge a 
feeling of vanity, but to show, that circumstances 
brought me to write upon these matters, and not mis- 
placed confidence in my talents. 

But little experience was necessary to satisfy me, 



that by resorting to tuck discipline, as would ensure 
to youth a national education, the only source whence 
virtuous habits and uniform morals are to be derived, 
many a crime would be prevented, which now hang a 
horrible flow upon society, and change men into wild 
beasts, continually aiming at one another's life and 
property. I have ever since felt broken hearted, when 
a man was to end his mortal career upon a scaffold. 
I have never visited a prison, without saying to myself: 
if these wretched creatures had known how to fly from 
want, and to shrink from vices, they, no doubt, would 
have preferred to gain, by the most assiduous and hard 
labor, a livelihood for themselves and their helpless 
families, than to drag here a cursed life, useless to 
themselves, and to society ! Hence I have come to 
this conclusion, that " they alone are to be called true 
philosophers, and loving fathers of the human family, 
who, by constant watchings and meditations, have con* 
trived to discover the means by which to enact laws, 
and establish discipline, as will take from man the lia* 
bleness to crimes. 

I, in order to paliate the defects of our times, shall 
never concur in the opinion of those, who pretend, that 
the example of the Romans cannot avail us, because in 
that republic, sciences were not cultivated. Even sup- 
posing this to be the case, education does not consist in 
the study of sciences ;(1) many a citizen has been useful 

(1) The laws of education are the first impressions we receive, 
and as they prepare as for civil life, each particular family ought to 
be governed pursuant to the plan of the great family, which com- 
prehend them all.— Montesquieu, Book 9, chap. 1st. 



to his country, though ignorant that Venus courts 
the sun: "education is that series of impressions, er 
of voluntary exertions of the mind, by which the dev- 
elopement and cultivation of the various faculties and 
affections are affected," etc. — (Rees'.) Sciences by 
themselves do not affect the various faculties of man; 
nor is it instruction that does it! Filangieri says: " thus 
that part of our legislative sytstem, which considers 
the habits of the people, would in a double manner, 
favor public instruction, by favoring its progress, and 
by directing it. So education must embrace both the 
public instruction, and the moral habits of a people." 
Montesquieu, after having established, that the princi- 
ple of popular governments is virtue, says: " it is in a 
republican government, that the whole power of edu- 
cation is required. * * * * * * 

* # # * # # # # # # 

* * * Virtue is a self renunciation, which is 
always arduous and painful. — This virtue may be de- 
fined, the love of the laws and our country. As this 
love requires a constant preference of public to pri- 
vate interest, it is the source of all the particular vir- 
tues." Is it then by instruction, and by the acquisi- 
tion of sciences, or by the constant practice of self 
denials, that this love of the laws and our country, is 
to be instilled in human breasts ? 

However, the Romans had schools, and after they 
had made but one people with the Sabins, they could 
not be wanting in culture. The wisdom of Numa Pom- 
pilius is unquestionable. The fact of Virginia, whom 
Apius caused to be carried off from a female school, 
3* 
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offers a sufficient evidence, that the Romans did not 
neglect instruction; and should they have neglected 
it, how would they have succeeded in giving to the 
world a rich and majestic language ? 

It is hut ridiculous to say that they imposed it by 
arms upon the conquered nations; because, whether 
given, or imposed, the language ought to have existed 
before. Besides that it will always be questionable, 
whether a conquered people, who have a language, 
might be practically and successfully compelled to ac- 
cept of another. The Lombards, the French, and the 
Austrians, who, in greater numbers, than the Romans 
were wont to, settled in the conquered provinces, have 
never been able to force the Italians to relinquish their 
language, in order to speak that of the conquerors. 

Let us not ground our unwillingness to follow the 
bright examples of a people, who will live yet in histo- 
ry, when England, yielding to the sweeping of the 
ocean, will show but uncivilized shores no longer the 
desire of new rising generations of Normans, upon the 
senseless remarks of many modern philosophers, " that 
Roman polity, Roman wisdom, and Roman discipline, 
were the efficient causes to subjugate so far the peo- 
ple around them, as to impose upon them Roman man- 
ners, etc. * * * * " because, indeed, good polity, 
wisdom, and home discipline, can never be the offspring 
of ignorance. The Romans had a language, and the 
people, whom they conquered, had but dialects; hence 
proceeded, that the whole of Latium spoke the only lan- 
guage then existing; after the same manner, that 
throughout all Italy the Italian language is spoken, 
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though every province has a dialect of its own. Dante, 
by his genius, perfected, what the Romans had, by 
their wisdom, polity, and 'discipline. 

The observer would, even in modern Italy, trace 
back to the Roman discipline, the latent causes of ef- 
fects, now respected as uses. We cannot, perhaps, 
point to another nation, where youth, like the Italian, 
is, without any distinction of classes, or ranks, govern* 
ed by positive regulations in following their studies: 
where the habits of the alumni are derived from discip- 
line: where he, who sins against good breeding, covers 
himself with infamy: where good breeding, unexcep- 
tionable conduct, and study, are necessary to obtain 
the honors of a laureate : where a Diplome of Doctor 
does always honor: where in fine, young people sign 
to their future career in the lyceums and universities, 
opening, or shutting to themselves, the doors of the 
august temple of fame! 

Moreover, to convince ourselves of the good effects 
of the positive discipline of the Romans, let us observe 
how much the discipline for the alumni is similar 
in the different States of Italy. It was, because of 
this similarity of discipline, that in 1821, the cry of 
liberty resounded from Alps to Alps, and from the 
Alps to the shores, though Italy was not united by a 
previous conspiracy. 

In that part of Italy now known, under the denomi- 
nation of Kingdom Lombardo-Veneto, young people, 
from their most tender years, are accustomed to re- 
ceive deserved praise, and due blame. There is in 
the schools a black bench, called the bench of shame ; 
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boys sometimes go home with a chill, only because 
they were sentenced to sit on that bench. No one 
sits on that bench more than three times; because he, 
who feels no shame, is expelled from the school. In 
our schools, we see yet at a war of honor, the Ro- 
mans, and the Carthaginians; we see yet the ancient 
consuls venerated by our youth. No one could witness 
the contests of honor of our little consuls, without ex- 
claiming: unhappy Italy, thou shalt be free again, 
since thy children remember and venerate thy former 
glory ! There young people receive a reward for their 
good behaviour, a punishment for their bad; there 
the scholactic crowns are made to supply the civic 
ones. (1) 

(1) The transactions of the Students at Yale College, would, 
perchance, offer an evidence, that the utmost efforts of their well- 
wishers, will often prove inefficacious to canse young people to love 
discipline for their own sake, if the nation shows itself unconcerned 
with the education of them, who are, soon, or late, whether deserv- 
ing, or not, to be called to serve, or to ruin, their country. The 
late transaction of the students of Yale College, is, I believe, unex- 
ampled in the annals of instruction! They petitioned, " requesting 
permission to explain conic sections from the book, and not to de- 
monstrate them from figures, as a few preceding classes had done." 
Though I wish not to take notice of the transactions, that followed 
such a petition; yet I say, that even supposing, that Yale College 
possessed not men, whose talents are appreciated both, in this coun- 
try, and in Europe; and that they, who preside over that seminary of 
instruction, were not, as they are, highly esteemed throughout the 
country, such a petition is a breach of necessary discipline. Besides 
that it is for them to pronounce a judgment, who know, and not for 
them, who are to learn. Strange as it should appear to be, it is, that 



35 

Some, to deny that the present Italian uses proceed 
from the Roman discipline, which governed all the peo- 
ple of Italy, when all Italy became Roman, say that 
there are positive regulations, because the govern- 
ments of Italy being despotic, the Princes have the 
power and the choice to establish any regulation; this 
would be like saying, that the rain causes the sun to 
shine, because it removes the clouds; and then come 
to the fair conclusion, that the sun is brighter, where 
it continually rains. It is just in despotic governments, 
where infamy has but little power, praise none. It is 
just for the nature of those governments, that the ma- 
gic power of the ancient discipline, is the more to be 
admired; because such uses are not prevailing in Aus- 
tria, and France; and because if they still prevail in 
Italy, it is because the invaders have always found the 
alumni and the teachers, and the most distinguished 
classes of citizens, ready to sacrifice every thing in 
their defence; ready even to lose that life, which they 
are unwilling to sacrifice in behalf of their country. (1) 

they, who are still ignorant of the science, should determine what is 
to be the best means to attain it ? Though in a periodical on educa- 
tion the system is highly praised, that the pupils, who have to attend 
a school, should discuss and agree upon the discipline, which is to 
govern them; yet that cannot be the means to establish useful, wise 
and just discipline. A judgment supposes capacity to judge, and the 
capacity is derived from knowledge. Is it not inconsistent that they, 
who are about to receive their education, should be deemed to pos- 
sess, what they are about to acquire ? 

(1) To be satisfied of the untruth of that assertion, we have only 
to read what Montesquieu says. "If the people in general have a 
principle, their constituent parts, that is, die several families, will 
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Thus let us not listen to them, who, being partial to 
licentiousness, pretend that every thing should be, all 
ways, free; because when once men are united into a 
civil compact, the mode of choice must be determined 
by the law. There is licentiousness, and not freedom, 
where every man may do any thing without conforming 
himself to a mode of doing, (see chap. 3d.) 

Nor should we concur in the opinion of those, who 
proclaim it to be arbitrary with a civil government to 
submit instruction to civil laws, and to institute a cen- 
sorship whether for instructors, or authors. (1) Let 
lis not listen to the outcries of those, who accuse such 
laws as tyranical; because laws may betyranical only 
with men, never with things; and because we must have 
either Rectors, or Demagogues; and the peoble will 
always nurse the latter, whenever the law does not 
provide for the former. 

Let us have useful discipline for the alumni, and the 
ever venerable censorship for the teachers and authors, 

have one also. The law of education will be therefore different in 
each species of government." Then should the Austrian govern- 
ment preserve republican discipline, because it is despotical ! 

(1) Filangieri, although he acknowledged the necessity of holding 
authors responsible, yet invalidated his advice by saying: " if the ill, 
which one may cause through means of the press, can with difficul- 
ty be concealed, and with facility repaired; and that, which one 
does with the sword, with facility concealed, and with difficulty re- 
paired, why should we fear the press more than the sword ?" — the 
reason for to fear the press more than the sword is obvious; the 
former may do injury to the minds, and of the many; the latter can 
do injury only to the body, and of the few! 
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mad then we shall see the law to create a uniform pub* 
lie opinion, in that nation, where moral habits are de- 
rived from national discipline. 

The necessary information, and time too, are want* 
ing to me to point to all the advantages, which are to be 
derived from useful discipline. He, who remembers 
the Postpolyta of Poland, will easily conceive, why 
that nobility show, even in our days, their love of coun- 
try. The Polytecnic school of Paris, shewed at the 
last siege of the French capital, that discipline has the 
power of changing boys into men. The last contest of 
France for liberty, shewed how discipline makes he- 
roes of youth. 

The Americans should only turn their regard to 
West-Point, in order to recognize the salutary effects 
of discipline established by the government. I have 
been told by persons entitled to all reliance, that they 
all, who suffered the last penalty inflicted by that 
discipline upon the alumni, reluctant to conform them- 
selves to it, attempted, and succeeded in gaining by 
their subsequent conduct, the esteem, which they had 
been taught to value so much in that institution. This 
I can say, from my own experience, that, since I landed 
in these United States, in search of an asylum, twice 
I have been in the most feeling circumstances, and 
at each time, when I was deserted by all friends, the 
bountiful Heaven presented me with a friend, who had 
received his education at West-Point, where, I hope, 
the alumni are practically taught by discipline, that to 
abandon an unfortunate friend, is to sin against God, 
nature and men! 
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PHYSICAL CAUSES. 



I have already spoken of the physical causes of Du- 
elling, in my essay on the practice o( Duelling; here 
I shall only speak of the mode of punishing them. 
From the beginning, I say, that legislators should 
never listen to the unconscious talking of those, who 
pretend that there are offences to punish which the law 
will always prove insufficient. Let the law revenge 
the person offended, by causing the penalty to be in- 
flicted upon him, who did the injury, and then every 
one will be satisfied, that the law can punish the guil- 
ty one, and thus revenge the person offended. Cer- 
tainly that, in order to atone for an injury, and to pun- 
ish him, who did injury to another, it is not sufficient 
to have laws enacted, and penalties established; yet 
it is necessary to cause the severity of the law to 



be applied, and such penalties to be established, as 
will be in a just measure with the injury received, and 
adequate to the offence done. Besides the penalties 
established by the laws, must be such as will be equal- 
ly felt by every body, without hope of escaping them, 
either in part, or in the whole. 

The offences, done to our honor, in the persons 
allied to us, are deemed to be the most enormous, 
and such as men are inclined to revenge, rather by 
means of blood, than by the law. And why so? Be- 
cause the penalty, established by the law for such ofr 
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fences, never is in just proportion to the injury 
which men, in a state of civil society, deem to receive 
from them. 

I do not, and shall never, concur in the opinion of 
those, who think, that for the offences done against 
the sacred ties of matrimony, wives alone ought to be 
punished. Because, they say, if wives consent not 
to he vanquished by a seducer, we shall not have any 
of those offences. That is true! But if thieves, plac- 
ing themselves on the same ground with the seducer 
of an honest wife, were to say, that unless one had 
amassed money, or any other valuable thing, and then 
placed it, where they hoped to baffle his vigilance, arid 
to relieve him from his watchings by their industry, 
they would never have thought of possessing them- 
selves of his property; should the law find those 
evidences well grounded to prove their guiltless con- 
duct, merely because they are adduced by the perpe- 
trators of the crime? 

I own it, nearly up to the present stage of my life, 
I have been of the same opinion. But after my des- 
tiny had impelled me to visit different countries; after 
I had every where seen different proportions of the 
same vices, and virtues; and every where found those, 
whom circumstances have placed above want, intent 
to have a world of their own: I contrived to ascend to 
the first causes of those most sad effects, which the 
generality of men are willing to consider as necessar 
evils of the state of civil society: and as in a work o. 
mine, whose aim was the freedom and welfare of my 
beloved country, I have been under the necessity to 
4 
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satisfy myself, by minute and constant investigations, 
and to show, that the fair sex may be the cause of 
much good in a republic, which to good morals unites 
a firm government, and wise laws; thus, speaking of 
women, it appeared to me, that men, with the increase 
of polish, have become rather the tyrants, than the 
protectors of the fair sex. 

That women are the necessary companions of men, 
it appears to me, that the History of all times clearly 
proclaims it to all those, who philosopher-like, read of 
the actions of men, who are no more! That women 
love their husbands, and that they wish not, and were 
not able, to bear life separated from them, the prac- 
tice, introduced by them, of putting an end to their 
existence, by throwing themselves into the pile, which 
reduced to ashes the earthly garments of the spirit, 
that first inspired them with love, seems, I believe, 
fully to confirm. Because, however barbarous the 
law may appear, which compels wives to renounce life 
to join their departed friend, it will always be admit- 
ted, that the practice must have proceeded from this; 
that the surviving partner hoped not to find attractions 
in a solitary life; while living amongst men of good 
habits, who all were married, and loved both, their 
wives, and the children born from their marriage; and 
who would never be inclined to love 9. woman, who 
had forgotten her husband, nor to give as a mother to 
their children, a stranger, who had forgotten her 
friend's love, and her own. 

If my recollection of ancient history adhere to the 
truth, it appears to me, that the generality of people 
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did not inflict upon women any other penalty, but the 
infamy, which the good morals of the people, among 
whom they lived, attached to certain actions. The 
faithless and barbarous wife of the imperious Scipio 
found it a severe punishment to be under the necessi- 
ty of flying from the sight of men, who viewed with 
horror, both the crime, and the perpetrator of it: be- 
sides, she saw through her, the cause of the surviv- 
ing one of the Gracchi ruined: so much the Romans 
hated the crime, that they nearly punished it in the 
guiltless relative of the guilty one. (1) 

The ancient barbarians of Scytia, and those, who 
at later times settled themselves in the west of Eu- 
rope, had their women not less faithful, nor less lov- 
ing wives, because of not having enacted laws, by 
which to have the fair taught the crimes, of which 
they can make themselves guilty. 

All men, from the beginning of modern civilization, 
have considered it to be an abominable tyranny, that 
a few should make the laws, and the many obey them: 
and this principle has been agreed to; that, in order to 
have just laws, and all men free, they, who have to 
obey it, must have concurred to making* the law. 

Now what are the laws, which are enacted with the 
concurrence of women? None! And yet they must 
submit to all the laws made by men, and cheerfully so 
they do, because they know not how, and wish not, to 

(1) This is a crime, which was, and is to be* punished; but in 
what measure, and proportion, civilization has not yet ascertained: 
the punishment of death will always be unjust with women, even if 
.it were t* be considered just with men! — See punishment of death. 
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live otherwise, than in conformity with men's wiH and 
pleasure. Why should we direst ourselves of ail sym- 
pathy for the fair assuagers of our pains, as to punish 
in them, and in them alone, crimes which they had 
never committed, except induced to them by the same 
beings, whom nature inclines them to love;, by those 
beings, against the advice of whom both, for choice, 
and duty, they cannot, and wish not, to act ! 

For a long time before, and even in our days perhaps, 
we have not had crimes, whieh were both, thought 
of, and perpetrated, unless the advice and concur- 
rence of men in their perpetration, led women both, 
to think of them, and to perpetrate them! Thea, 
ought we not to be satisfied with punishing* those alone, 
who having concurred to make the law, must always 
respect and obey it? — They are men, who by their bad 
behaving, and their worse habits, cause women to be 
less loving wives! They are, who, sometimes, cause 
the fair to incline to vice; and they are, who always, 
without exception perhaps, induce women to crime: 
and yet we all, after the example of the fierce Philip 
of Spain, wish to punish in the weaker sex the crimes, 
which the most offend our pride; yet attributing to our- 
selves the right to induce them to crime. Why should 
men be exempted from the penalties corresponding to 
those crimes? Should not justice with a heavier hand 
strike those, who are more liable to accountableness, 
because stronger both, in advice, and physical strength? 

Every one would hold him to be a barbarian, who 
should lash his slaves, because a costly piece of furni- 
ture, not well secured by the master, happened to fall. 
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tad to he dished to pieces ; jet bo one will have mer- 
cy upon them, who sharing, in no way, with V* the ci- 
vil Hie, solely occupy themselves to bless our domes- 
tic peace. 

Further more I say, (and this I wish to say, not* 
withstanding the clamors of those, who hold htm a 
weak man, and almost an effeminate, who undertakes' 
to write in behalf of the fair sex) that women, neither 
for our own interest, nor for our love of justice, ought 
to he punished; because if men take the care of mak- 
ing the laws, they should also submit to the trouble of 
obeying them: nay, they who make the laws, are bound 
to preserve good morals; and if men set forth the ex* 
ample of good habits, their wives, and their daughters 
will not know otherwise, than to imitate them. 

Ait even supposing, that notwithstanding what has 
just been observed, men should consider it of their in- 
terest, and persist in this, that women alone are to be 
punished for the crime of infidelity; I ask it in the 
name of Heaven, what revenge or what atonement for 
the injury done to htm, is the wretched husband to re- 
ceive, who sees, for ever, taken from him the person, 
with whom he expected to divide his joys, and his sor- 
rows; who sees covered with infamy the weak woman, 
yet the mother of their common children? — Can over 
the injury be atoned for by such a law? (1) Why then 
should we so severely reprove the unhappy husband, 

(1) Bound to tell tjie truth, as I believe it to be, I say that this 
law most have proceeded from the total want of morals, because it 
betrays the wish of such legislators to indulge their inclination to 

libertmage. 

4# 
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who yielding to despair, goes to seek death in the 
chance of a duel, not to dishonor his kinsmen by suf- 
fering the last punishment of the law, which inevitably 
hangs upon him, if he desires to inflict upon the vil- 
lain, who deprived him of all social happiness, the 
chastisement, which the law, neither cares, nor knows 
how, to inflict? 

Where I speak of laws and legislators, I hope to be 
able to show, that this neglect of the law proceeds from 
choosing as legislators, men, who only would have to 
fear the justice of the law, without ever expecting to 
enjoy its protection. And although it may appear 
somewhat premature, yet I say, that the cause of the 
neglect of the law, is the choosing, contrary to the wise 
practice of (he Jbkemaru, our legislators from among 
that class of men, who having neither wives, nor child- 
ren, need not the protection of the law: nor do they 
know how much sweet is necessary to make palatable 
the great bitterness, which often saddens the days of a 
wretched father, of a betrayed husband! 

Some penalties appear to have been established among 
several nations for the crime of seduction, yet as the 
laws establishing those penalties originate from those 
northern people, who eagerly over-ran the world in 
search of gold, so they bear the stamp of the predomi- 
nating passion of those barbarians. Besides that they 
appear more to consider the breach of promise, than 
the crime of seduction. Senator Livingston, to my 
satisfaction, has succeeded in classifying the offences 
done to our honor in the persons of those who are re- 
lated, or allied to us; though preserving in a great 
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measure the transatlantic system of fines. The French 
legislators have divided the age of damsels into two 
parts! the law well protects them up to their fifteenth 
year, but it appears quite to desert them from that time, 
However* I believe, that the French have enacted the 
most judicious laws, both to punish, and to prevent 
seduction. Our modern legislators excuse themselves 
for their indolence, by exclaiming, that youth is so cor- 
rupted, and so loosened, as even the attempt to pre- 
vent such offences, would appear ridiculous! Such an 
exclamation, which wrongs our civilization, deserves 
an answer, that should rebuke their want of modesty. 
It is Montesquieu, who thus speaks: " It is not the 
young people that degenerate: they are not spoilt till 
those of maturer age are already sunk into corruption!" 
Thus he, who does offence to one's honor, seducing 
his wife, or betraying his daughter, etc. — ought to be 
punished in such a measure, as the person, who receiv- 
ed the injury should, neither wish for, nor be able to 
obtain, a greater revenge. How does this happen, that 
he, who deprives another of all his property by coun- 
terfeiting his signature is not challenged? It is be- 
cause the laws which have provided, that he, who per- 
petrates such villanies, shall be imprisoned, take from 
him, who received the injury, the ability to obtain a 
greater revenge! Why do not the laws punish in the 
like manner him, who seduces another's wife, or be- 
trays the daughter of a loving father ? Is it that wives 
and daughters are not as valuable a possession as mo- 
ney, among civilized people? — No husband, no father, 
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will challenge him, who, being imprisoned, belongs no 
longer to society! 

To abuse one in his person, is another physical cause 
of duelling; an offence for which the law should estab- 
lish penalties, nearly as severe as those to be applied 
to the before going offences. This offence amongst 
those people, who are held to be gentlemen, will al- 
ways be atoned for by means of a duel, unless the law 
causes such a penalty to be inflicted on the perpetra- 
tors of such an offence, as will be in just proportion to 
the injury, which, in a state of civil society, men deem 
to receive by it. 

To beat one in cold blood, or, in other words, with 
a previous deliberation to beat him, is a proditory ac- 
tion: 1st. because he, who has thus determined to do 
another offence, must either wait for him whither he 
is in the habit of going, or go to find him thither, 
where he is reckoned to be: 2d. because he, who beats 
another, knows the person, he intends to beat, to be 
less powerful than he is, or so he believes. I can 
perceive no other difference between the proditory ho- 
micide, and the proditorious assault made upon the 
unaware, but the extent of the material injury; be- 
cause in both cases, one is of a sudden assaulted by 
another, who by the means of offence he has at 
hand, whether natural, or provided renders every de- 
fence of the person assaulted unavailing. Besides 
that, as I believe to have shown in the 20th note of 
my essay on duelling, the assault thus made upon a 
well-bred man, either in a place of concourse, or in 
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way other place, where it shall he made known, is fel- 
lony; because it does injury to the standing of him, 
who is so villainously assaulted. Therefore, this of- 
fence should be punished as a violation of the supreme 
law of civilization; but determining the crime by a 
positive law, which should establish an absolute penal- 
ty to be applied for such an offence. Whatever is the 
punish m ent established by the law for proditorious as- 
saults, it should be the same for all men, and in all cir- 
cumstances, and each as should be equally felt by all 
the violators of that law; since in a well established gov- 
ernment, this can never be tolerated, that citizens, by 
themselves, and on their own account, should decide 
of the enormousness of the offences done to them, and 
rerenge them: because this would cause the contempt 
and the uselessness of the law, which must always 
govern men, when once they live in a state of civil so- 
ciety. 

Facts will better satisfy every one of the necessity 
of having laws enacted, if net efficacious to prevent 
crimes, at least able to punish them. Let us then 
turn our observing eye upon aU the civilized world, 
and we shall find, that at least the half number of 
duels fought were occasioned by the doing offence, or 
scorn in their person, to men, who belonged to the 
higher orders of society. If not, (now that all the 
circumstances, which accompanied the transaction, 
have been laid before the whole world) let us turn our 
regards to Philadelphia, the ancient capital of Pennsyl- 
vania, whose genteel inhabitants still sigh, because his- 
tory shall record the most horrible catastrophe, that ever 
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took place amidst civilization. There the unhallowed 
passions raged, though surrounded by the amiable and 
the captivating, there the most savage transaction 
was prepared, in which innocents fought, and the one 
without blemish lost his life. — Would ever such a trans- 
action have taken place to cast a lasting stain upon 
the proud capital, where the Americans first knew that 
they were an independent nation, if he, who did anoth- 
er offence in his person, had been punished by the 
law? Nay, would he have desired thus to revenge an 
offence, true, or supposed to be true, if the law had giv- 
en signs of life, by causing him to meet its severity, 
who first set forth the example thus to revenge the of- 
fences done by writing ? But for the dormancy of the 
law another gentleman would have had a warning, not 
to do an offence, which was to be atoned for by a fine 
of $500, and 30 days imprisonment! The law itself 
had not been ill-spoken of, if it had met all its violat- 
ors with the same severity. This I have said with no 
other purpose, than to show, that it must be the su- 
preme law of civilization to obviate the beginnings, if 
society really aims at preventing crimes. Although 
we may not be flattered by the avowal, yet he, who ts 
a true philosopher and a lover of men, will confess, 
that the half of our crimes are owing to the negligence 
of the whole society, which (in contempt of nature, 
and trampling over the most sacred rights of the indi- 
vidual man) stands idly, and then grasps the impassive 
sword of justice coldly to assassinate them, who were 
by half forced, or permitted, to spill human blood. 
I am not a declaimer, who aims at applauses through 
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bis daringness; nor am I compelled to give vent to 
spleen long compressed within my breast. I have bnt 
little hope to he read, while I may enjoy life through 
the means of esteem the sole aim of all my actions. 
I write telling the truth from my most intime heart; 
wherefore without the hope of pleasing the many. 
But I deem myself to be honored by the appellation of 
man, and am proud of having stamped in my face the 
likeness of our Creator; wherefore I love men, and 
do most willingly offer to the welfare of my fellow* 
creatures the little portion of my life time, which the 
supreme Ruler of men and things has reserved to me. 
" Every soul, that is not base, is permitted to be its 
own judge!" Hence, I feel confident, that a labor 
undertaken through good intention, may be the cause 
of some good to men; therefore, I already begin to 
experience the peace, which every man, who acts to 
good purpose, is wont to feel within himself. 

I have shown, I think, in my essay upon the prac- 
tice of duelling, where I speak of the public opinion 
upon the causes of duelling, that he, who should do 
another offence in his reputation, whether by words, 
or writings, would make himself guilty of a crime, 
which the law either punishes, or is deemed to punish, 
or is wont to punish; wherefore, whosoever, as a 
means of retributive justice, should with premeditation 
make an assault upon him, who thus offended him, will 
make himself guilty of the crime of proditorious as* 
sault, whatsoever be the extent of the injury he aims 
at revenging by means of an assault. As it is said for 
this offence, and for those before spoken of, it is ne- 
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oessary to take the person doing the offence from tiftl 
sight of him, to whom it was done: the law should for 
those offences, establish such penalties as will deprive 
the person doing the offence of the ability to repeat 
the same offence; or, at least, place him in such cir- 
cumstances as he will not be able to do another offence 
except with great inconveniency of his. Hence the 
law should, for to punish and prevent such offence^ 
aim at this; that the measure of the punishment bear a 
proportion to the real injury done, not merely to the 
physical human being, but to the polished man living 
in a state of civl society; and that the nature of the 
punishment were such as the person, who received the 
offence was not to wish for another kind of satisfaction. 

The assuming of one to himself the right to pronounce 
upon the conduct of another, is the third, and last phy- 
sical cause of duelling; when one, without having the 
positive evidences that a man has sinned against the 
laws of both, honor and society, yet casts a stain upon 
his good name. However, the law, which relates 
this offence, and punishes it, should not mind the 
private censures and the familiar discourses, which too 
often tend to discover the peevishness of one, who is 
not present. 

If the law chooses to punish in a positive and abso- 
lute manner him, who, through a malignant intention, 
does offence to the good name of an honest citizen, 
whether by writing, or words, it will never be placed 
under the necessity of punishing him, who, in behalf 
of society, denounces the real wickedness of another. 
The reason, perhaps the only one, why the law has so 
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far been unsuccessful in protecting the reputation of 
bim, who has it unstained, is this: that it considers 
a writing whatever to be a libel, which impeaches the 
conduct of one, who deems himself prejudiced by it 
in his interests, or business. In a manner that oqa 
might in fact be wicked, or dishonest, yet receive a 
reward for his wickedness, or dishonesty; because the 
law always requires him to suffer a penalty, who by 
writings, or public speeches, whether with just cause, 
or not, should cause the licit, or illicit traffic of another 
to be prejudiced. .Let the law establish a necessary 
destinction between accusations and calumnies; let the 
law punish the calumniator, and protect the honest 
accuser; let the law cause him to be indemnified for 
the injury received, whose conduct has been unjustly 
impeached, and punish him, for his wicked actions, 
whose conduct was justly impeached; and then, instead 
of libellers and libelled, we shall have accusers and 
accused, calumniators, and calumniated persons. By 
thus providing, the law will cause men to act with more 
honesty through fear of accusations, and to judge of 
another's conduct with more circumspection, through 
fear of punishment; and, if the penalty established by 
the law be specified, and always inevitable, the ca- 
lumniator will no longer hope to be confounded with 
the honest accuser. 

Laws on libels, in the whole civilized world perhaps, 

might be assimilated to the pragmaticalness of a duellist : 

this always challenges him, who bestows upon him the 

deserved, or undeserved title of scoundrel; those always 

5 
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punish him, who lays a trite, or false accusation against 
another's conduct! 

Yet nothing will ever so much contribute to the 
maintenance of good morals, as to hare honest men 
frankly appealing to public opinion for to be protected 
against latent dishonesty; nay, if a nation really wish- 
es to maintain, or to recall, good morals, it wiH always 
be under the necessity of protecting, by all means, 
impeachments laid before the tribunal of public opin- 
ion; (1) because by this means it obstructs the way 
to calumniators, who cannot hope to be confounded 
With the honest accuser, and banish, from among a 
moral people, the wicked who cannot hope to be melt- 
ed into honest men. 

It appears to me, that private satyres, and those chit 
dials, which, by times, tend sadly to compliment the 
absents, ought not to be considered by the law, for a 
good many reasons, of which the following ones are 
the most weighty: 1st. because the law would institute 
a kind of civil inquisition, if it pretended to intrude 
itself into private houses to know what men are talking 
nbout, when cheerfully sitting by their fire-side; 2d. 
because those gay stripping of one's garments, cannot 
do a great injury to him, whose actions proclaim him 
to be an honest man; 3d. because they, who thus pass 
their time, indulging the idle habit of tarnishing an- 

(1) These accusations would in a certain measure supply to tbe 
censors of tbe Romans, and the Ephori of Sparta; or at least lead 
modern republics to establish a censorship, in order to preserve good 
morals. 
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other's reputation, while familiarly chattering, do sa, 
either because they know no better, or because «*? 
warily believe circumstances, or reports, to be true* 
or because their spitting always has a tincture of spleen; 
4th. because those murky slanders might be the source 
of true praise for him, whom tongues thus ill us* in 
his absence^ since there might be among those idle 
sitters by, and talkers, one, who, knowing the real 
inerit of the person thus spoken of> will make it known* 
. From what has been said above, it appears' to me* 
that legislators should infer, how unwise it is, and how 
derogatory to our polish, to consider it to be a proves* 
ed offence, to maker a premeditated assault upon an- 
other, who by words, or writings, has done, or is deem- 
ed to have done, injury to him, who undertakes, on hie 
own account, and in contempt of the law, to revenge 
a real, or supposed injury, by abusing in his person 
that one, who has, or is supposed to have, done him in- 
jury. AH assassins, without exception perhaps, aim at 
revenging by their misdeed, greater offences than those, 
which the law consents to have revenged by prodito- 
rious assaults, upon the unaware, er the weak; yet the 
law has no mercy upon the assassin; because it will 
not consider it to be a voluntary man-slaughter to kill 
a man, with a deliberate intention of depriving him of 
life, when once one, before the opportunity to commit 
the crime, has possessed himself with the necessary 
means to execute his criminal intention. Then why 
should the law consider it to be a provoked offence to 
abuse one in his person, after the moment in which 
injury has been done to him, who assaults another? 



When the assaulted by natural, or acquired means of 
otfenee, may deprive the assaulted one of the ability 
to protect himself against a personal injury ? 

It is the law, the law alone, which calls for such of- 
fences, and protects them! Let us remember the feet 
of the proud senator, who walked in the Roman Perum, 
firing blows, and commanding the slave, who followed 
him with a bag full of crowns, to give away as many 
crowns. — Thus the penalty for that offence ought to 
be such, as no one could, without his great inoouveni- 
ency suffer it; because the rich, and robust ones, will 
always make themselves guilty of such offences, when- 
ever the penalty causes not inconveniency to the for- 
mer, nor fear to the latter. ( 1 ) The practice of reveng- 
ing offences, by the means of a proditorioua assault 
and battery, is baser, and as pernicious, as the practice 
of duelling itself. 

Truth among people of good morals, and virtuous 
habits, will never be a source of infamy to one, who is 
an honest citisen! Wherefore, this should never be 
tolerated, that the laws, or the by half permitted per* 
sonal injuries, were to hinder, or deter honest citizens 
from making the wickedness of another known. 

If we, who write in the present condition of society, 
were permitted to exemplify, I would wish to ask, to 
what respect is entitled the law, which punishes a pro- 
ditorious assault and battery, with a fine of a few dol- 
lars; merely on the score, that the assaulted one has 

(1) Hobbs says, that the wicked one " is a robust boy!" In a 
state of civil society, riches are to be held a means of strength, as 
the physical constitution was, in that of barbarity. 



prejudiced the adulter's traffic? Should we not inr 
quire into the nature of the offence, by which the a** 
saulter had been prejudicial ? Mo doi|bt : be ha* made, 
knows that the assaulter had defrauded him of a la*ge 
•mount of merchandize on trust! And was k true? . It 
was: but no one should discredit, another! Thus if the 
law considers assaults, committed for the purpose of 
revenging such injuries, as provoked offences, we had 
to come to this conclusion, that the law grants faculty. 
to tike dishonest man to benefit himself by the means 
of his dishonesty. He, who deals in an illicit,- or dis-r 
honest way, eannot be considered as having been pre* 
judiced, merely because his illieitous commerce, or 
dishonesty, have been discovered, and. made known! 
They, who are accused of having done actions, of 
which they really are innocent, are entitled alone to 
receive an indemnity from the false accuser; but nev- 
er they, who have oast by thek actions a stain upon 
their good name! 

- Finally, in order to prevent both slanders, and per- 
sonal abuses, it is necessary to have all the guilty se- 
verally punished, without taking any notice of those 
transactions, which may have taken place before they 
made themselves guilty of either of those offences. Bee- 
caria considers it to be necessary ; 1 st. that penalties 
and crimes should never compense one another; 2d. 
that it shoald never be left to any one's choice, to save, 
the violator of the law from the punishment, which cor- 
responds to that violation of the law: and, although the 
learned Senator from Louisiana appears to differ from 
the 2d. principle of Beccaria, with regard to the of- 
5* 
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fences, which are reckoned to be the causes of chal- 
lenges, and duels, yet I can but adhere to the opinion 
of fiecearia, and this, for the reasons I have already 
adduced in this same chapter, where I have shews; 
that the law should leave nothing unprovided for, lost 
public opinion should take its place. 

Wherefore he, who has cast a stain upon the good 
name of another, without a just cause, must suffer the 
penalty established by the law for slanders; and he, 
who has proditoriously assaulted and abused another 
in his person, must suffer the punishment established 
by the law for such offences, no consideration had lor 
the transactions, which have preceded those violations 
of the law. It will be by proceeding thus, that the 
law will command, in any other manner, men will al- 
ways render, by their choice, the authority of the law, 
null. 

It appears to me, that there are no other offences, 
which should be considered as direct and physical 
causes of duelling. Thus proceeding, I should now 
discourse of the means, by which the violators of those 
laws should be caused . to suffer the due punishment; 
and then of the nature of the penalties to be establish- 
ed for such offences: of the nature of these penalties 
I shall speak, where I speak of the nature of the pe- 
nalties to be established by the law for the crime of 
duelling; of the mode, by which to cause them to suffer 
punishment, who have made themselves guilty of the 
offences considered in this chapter, I shall speak at 
some length, where I shall have to discourse, of the 
means, by which to cause them, who were about to 
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fight, or had fought, a duel, to suffer the punishment 
established by the laws. Meanwhile I shall say, that 
there are two means, by which to bring the guilty ones 
before justice: 1st, to have them pursued by the offi- 
cers, created by the law; 2nd, to have them accused 
by free citizens, banishing all hireling accusers. Both 
these means are necessary to bring the guilty before 
justice. 



CHAPTER XXX. 



HOW TO PUNISH THE GUILTY, 
IF DUELLING IS NOT PREVENTED. 

That action, which is forbidden by an express law, 
is criminal; he, who perpetrates it, is guilty; the per- 
petration of it is crime ! The inconveniency to which 
he is subjected, who has committed a crime, is punish- 
ment; the means, by which he, who has perpetrated a 
crime, is caused to suffer punishment, render the law 
armed! — Therefore society to be entitled to punish the 
perpetrators of actions, which are deemed to do an- 
other injury, must enact laws, which both consider 
those actions and establish the penalty corresponding 
to the perpetration of them: to punish effectually the 
perpetrators of crimes, it must subject them to such 
inconveniences, as are in proportion to the injury , which 
society thinks to have received from those criminal ac- 
tions: to cause the guilty to suffer the punishment es- 
tablished by the law, society must, by means of laws, 
create the means by which the culprit may be brought 
within reach of the law, which relates to the criminal 
action he has perpetrated. 
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Hence penal laws are the expression of the concur* 
rence of the majority of the individual opinions of a 
nation in considering certain actions as prejudicial to 
that society, determining besides the indemnity, which 
society is to receive from the perpetrators of forbidden 
actions. 

As in a state of civil society, those penal laws 
alone should be considered useful, which specify the 
crime, establish the means to cause the laws to be 
executed, and determine the nature, and extent of the 
penalty, which shall correspond to the violation of a 
law: I shall speak; 1st. of the laws: 2d. of the means, 
which arm the laws: 3d. of the nature of punishments. 



LAWS. 

Some believe, that the law would better obtain its 
aim, if it should consider only one of those, who fight, 
or are concerned in fighting, a duel, to be gutt* 
ty; because if the law, by punishing the aggressor, 
should be so far successful as to prevent provocations 
to fight, duels also would be prevented: others think, 
that the law would most efficaciously attain the end, if 
it should punish all those who are concerned in the 
duel; because, if the law, by establishing punishments 
for those, who, in any way, assist in fighting a duel, 
could only deter men from assisting as witnesses in 
such combats, duels would not take plaee. The ma- 
jority have been, and are of the first opinion, and with 
them, concurs Beccaria, who thus expresses himself: 
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u And H will not be amiss to repeat here what has 
been said and written by many others on this subject, 
that the heat means to prevent this crime, will be, se- 
verely to punish the aggressor, or, in other words, him 
who gave the first occasion to fight a dnel, declaring 
htm innocent, who, without any fault of his own, was 
forced to defend, what our laws are unable to protect, 
Us reputation." 

The philosopher of Louisiana, though with some 
modifications, is of the second opinion; an opinion, in 
which appear to concur all modern governments, and 
in which the ezimious jurists, Giuliani and Belardi, the 
P rof essors with whom I studied the criminal law at the 
Universities of Padua and Pavia, concurred. 

All men, may, even acting with the utmost good 
faith, be guided either by circumstances, or feelings, 
in expressing under the shape of maxim, their opinion 
aa a rale for others: thus it has almost invariably hap- 
pened^ that men, eminent for both, wisdom and hones* 
ty, when they undertook to look into the means by 
which to prevent crimes, have merely pointed to the 
laws, which would for ever maintain them both, wise 
and honest, instead of showing, by investigating the 
sources of human tendencies, the extent of human pas- 
sions, and the combinations of the circumstances of 
civil society, which so much contribute to vary the 
commonly called natural tendence, what laws, or pro* 
visions, would place all men undei the necessity of be- 
ing good and honest! 

Laws, if generally considered, would, perhaps, fur* 
njsb an ostensible evidence, not that all men are by 
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nature wicked, as the followers of Hobbes pretend, 
but that we are all as well from organical constitution* 
as from moral tendencies, inclined always to do out 
own will! 

The natural tendency, which urges men to perfect!* 
bility, or in other words, to their own welfare, causes 
the will. As the habits contracted from childhood, and 
the different circumstances, in which a particular state 
•f civil society places him, cause each to yield differ- 
ently to the same wants; so it happens that nearly eve- 
ry one aims, through a different way, at reaching the 
perfectibility, which we are wont to call human happi- 
ness. (1) The different means, by which we hope to 
attain human happiness, constitute the difference ex- 

(1) Hence it might be inferred, why agricultural people are hel<J 
to be more virtuous, and possessed with more good faith, than com- 
mercial ones. Because an agriculturist wishes for nothing but a copi- 
ous harvest, and this he may obtain without prejudice to another; nay, 
perceiving that in almost all instances the wish of his neighbour is 
accomplished when his own is, he accustoms himself to enjoy a bear 
efit in common with others, and even to wish for the good of other*; 
since if his neighbours are blessed with plentifulness, he, in all prob- 
ability, will also. A merchant on the contrary is liable either to 
find the market overstocked, or to be retarded by the winds, and 
damaged by the sea; wherefore he will feel a proneness to wish to 
others the same evils, which have disappointed his hopes. Besides, 
the principal, and perhaps the only thing aimed at by those, who 
follow commercial business, is money; and, as money cannot with 
bountiful hand be equally distributed by provident nature, those, who 
wish for it, have to contrive obtaining it before it goes within the 
reach of another: hence comes the wish of obstructing its passage 
to others; hence, the bad faith, deceit, and frauds, which often make 
of an honest merchant, an unpitied beggar. 



ittiag between toman wills; since the positive wah of 
a titan to obtain thai, which he considers to be the sole 
{Deans conductitious to his welfare, ought to'be called 
human will. (1) It is from this very difference of hu- 
man wills, that laws have originated! — Why should we 
flatter ourselves with haying received from nature a 
necessary tendency to justice, or even of having car* 
ried with us the innate idea of what is just? The op- 
posite sentence will prove to be the true one, if we but 
consider, that it was for the pertinacy of human wills, 
that laws became necessary. (2) 

(1) It will always prove unavailing, and often unwise, to intrist 
upon the free will and choice of man; because, although we should 
distinguish in the individual man, his moral from the physical na- 
ture; yet, as man lives surrounded by physical beings, obtains sen- 
sations, through their means, and feels the fictitious wants of polwb, 
by the mere act of joining a civil society: thus the first circumstan- 
ces, in which he is placed, will ever have a great influence both, to 
circumscribe, and to determine, his free will and choice. Man's 
choice is said to be free, because it is not determined by any posi- 
tive law, nor modified by the laws of nature, except so far as it 
should prove to be in opposition with the free choice, that belongs 
to all men. 

(2) The received maxim, that men ought to be guided by princi- 
ples, which though supposed to be universal, are not universally felt, 
when acknowledged, has proved to be the perpetual cause of real 
evils, of the greatest injustice of men, and of the most horrible per- 
version of whatever is good and holy! What avails it to the blind 
to be told, that the light shines for every man, and that man is enabled 
by it to admire in his works the provident hand of Him, who made 
the whole, if he sees nothing? Yet the sun brightens not the less 
because the blind is not guided by the light it spreads, nor because 
the wretch, who curses life in a dungeon, hopelessly wishes for a 



SM u* mppote that two men, from, different 
ces, wish to attain two different points of one same 

glimmering of ill light!— Why shall we with Filangieri, nnavail- 
ingly echo the sentiments of those philosophers who wish to con- 
sider every thing, and man too, in the abstract? — " I call, says Fi- 
langieri, absolute perfection of the laws, their harmonizing with the 
universal principles of the moral, common to all nations and govern- 
ments, and suitable to all climes." — " The practice of performing 
actions in conformity with laws is, I believe, what we call morality; 
and as tha* practice results from habits, thus the universal principles 
of morality, designed by those philosophers, should be nothing else 
but the habits of acting in conformity with laws, common to most 
sjnea and people! Therefore the several duties which correspond to 
every man's rights, as apparent from the individual human eonstitu- 
fion, ought to be considered the necessary, and universal principles 
of morality." The Teatician, adds Filangieri, as well as Locke, 
feels, that a wild beast shotten by another, oannot belong to him, 
that he should not possess himself win the produces of the soil tilled 
bj another, and that a necessary defence alone may give one faculty 
to deprive another of life. ******* 
* * * * * * * • • « * * * 

***** These (absolute laws) are the dictates 
of the principle of universal reason, of the moral sense of the heart, 
which the Author of nature has instilled into all the beings of our 
kind, as the living measure of what is just and honest; a sense that 
speaks the same language to all men, and prescribes the same laws 
at all times. " Cicero had already emphatically described the princi- 
ple alluded to by Filangieri. " A principle, which is more ancient 
than people, cities and senates; which speaks to men in a louder 
voice, than that of the Gods themselves; which is inseparable from 
the nature of thinking beings; which does, and shall subsist, not- 
withstanding the conflict of passions, notwithstanding tyrants, who 
wish to drown it in the blood they cause to flow, notwithstanding 
impostors, who had wished to annihilate it amidst the superstition* 
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straight line; if both of them, by obstructing one 
another's way, were prevented from satisfying their 

which they caused to invade human hearts." Pray, to what do 
thii superb sentence amount ? Great as is the respect I entertain for 
the celebrated writer, it causes not the practical views of society, 
expressed by him, to appear either truer or wiser. Much as it con- 
tributes to the effect aimed at by the orator, to say that such principle 
existed before people were gathered together, and necessarily before 
people, gathered together, had built cities, and created senates, H 
adds not the least particle of evidence to satisfy the philosopher, 
that men, abandoned to that principle, act as they should, and are 
happy as they ought to be. — But little it avails to know, whether 
that principle exists in spite of tyrants, passions, and impostors, if 
impostors, passions, and tyrants, prevent us either from feeling its 
existence, or from gathering those fruits, which, notwithstanding its 
existence, passions, tyrants, and impostors have the power to destroy 
before they are ripe ! Still less avails it to console men for their 
Bufferings, to inspire them with the moral certainty that they are 
afflicted by numberless evils, notwithstanding that principle. It is, 
indeed, but too immaterial, to discuss, and to argue, whether that 
principle exist, or exist not, within us ; what it is important to know, 
is, whether society have hindered, or may hinder crimes by it ! — 
Tyrants, men governed by passions, and impostors, are yet men ; 
and therefore possessed with the universal principle, which they are 
capable of resisting ; against which they may, or do, act ! — Society 
needs practical means, forcibly efficacious, to hinder the crimes, 
which afflict beings, now so different from the man, whom creation 
placed in the world ; because he is no longer the child of nature, 
Who knows that a brute shot dead by another cannot be his property ; 
and since God made man such as he might make use of the products 
Of nature, though without assigning him any private property upon 
any thing. I conclude this note by saying, that I am unwilling, for 
the sake of my feHow creatures, to admit, that such principle is to 
be derived from religion ; because religion, the holier it is, the less 
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desire, they will easily be prevailed upon to withdraw 
so much from their way as to enable one another to 
reach the point, at which each of them aims; but if 
one of them should, by the very fact of having attained 
the point he aimed at, obstruct the way to the other, 
it would be with the greatest difficulty that he could 
be prevailed upon to abandon that point, merely for 
the convenience of another. This proceeds from the 
circumstance, that he considers the keeping himself 
in that point the necessary means to enjoy happiness. 
However, as he, who has thus accomplished his wish, 
might there be so much annoyed as to be unable to 
enjoy it, or even violently driven from that point ; so 
when he has once experienced, that he might be there 
annoyed, or unable to withstand violence, he agrees 
to keep himself as near the point aimed at, as it would 
possibly be, yet without obstructing the way, which 
the conveniency of others required to be free. These 
voluntary acts, with the increase of population, have 
become pacts ; then laws, when they were to be agreed 
to by a multitude of men, who lived at different dis- 
tances, who were, or might be placed, in different 

it should interfere with civil governments ; though it is to exercise 
all its empire upon human consciences. Religion contain* the les- 
sons of a merciful God ; bat society, in order to enable men to live 
in the enjoyment of what the Almighty has put within their reach to 
enjoy, needs laws, which, by the side of the command, show the 
great inconveniency to which he shall be put, who transgresses them; 
because men, amidst the conflict of passions and interests, will never 
be deterred from crimes by the thought of future punishments, which 
belief alone will cause to appear inevitable. 
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circumstances, and urged to make partial associations, 
and to agree to occasional pacts. Therefore a law 
is the resulting mean of all the opposing wills of those 
who concur in framing the law: they renounce so 
much of their will, as will enable them to accomplish 
that portion of their will, which they have not ceded. 

The laws, which are agreed to by independent states 
or nations, aim at this, to obtain that portion of one 
same means of happiness, which each of them deems 
itself capable of attaining: wherefore every nation, 
or state, cedes that portion of its wish, which it can- 
not reasonably hope to accomplish, in order to hare 
that portion accomplished, which it deems itself able 
to accomplish (1). Civil laws take into consideration 
the different points of a line, or the different means 
aimed at by every man, determining the way or mode, 
by which those points are to be reached, or the means 
to be obtained. 

The penal laws might be considered the shield, 
which protects the civil one. Hence, in framing penal 
codes, a particular regard should he paid to the indi- 
vidual wills, or wishes for means, to accomplish which 
every man deems necessary to attain human happi- 
ness. Every action by which one prevents another, 

(1) The basis, as agreed to by the thirteen states in organizing 
the Federal government of the United States of America, will most 
forcibly illustrate the principle. For this principle the English caused 
tjie world to resound with "mare clausum," when it was in their 
power to be the shop-keepers of all nations ; and for this same prin- 
ciple they espouse the doctrine of " mare liberum " now, that ail 
people decline baying at their shops." 
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eitherfrom attaining or from enjoying, what he hold* 
necessary to his welfare, and which he may attain, or 
may hare lawfully attained* is criminal* Henee pro- 
ceeds it, thai the penal codes of the different nations 
differ so widely in themselves ; because all people can- 
not wish for the same means, nor can they attain them 
with the same facility. Thence we shall come to this 
conclusion, that dwelling also is a criminal action, by 
which one, through his wish to maintain, or to attain, 
a means of happiness, prevents another from enjoying 
the means, which he deems capable of procuring him 
happiness. 

Because of our misguided public opinion, those' who 
fight a duel wish to regain, or to maintain, public 
estimation, an estimation without which to live, as 
Beccaria observes, is heW by some- worse than death. 
M Because, by depriving him of the favorable opinion 
of others, one deems himself exposed* either to become 
a solitary being, an intolerable state to the man born 
for society, or to become the mark of insults and 
infamy, which* by their repeated action, make a more 
forcible impression on his mind than the imminent 
danger of the penalty." 

Thence we perceive, that, although a few heedless 
persons should, through a fatal corruption of morals, 
hold duelling a means of obtaining esteem, the gen- 
erality of that class of men, whom our present man- 
ners, in a measure subject to the practice, deem a 
duel to be the only means, by whfch to maintain their 
means of happiness, public estimation. And if so, 
what is it that the law should do in order to prevent 
6* 
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that crime 1 Two things ; 1st. To guara&ty to all 
riien the respect due to the most valuable possession 
of a civilized man, honor ; and this will easily be at- 
tained by the law, if it punish severely, and without 
exception, whomsoever does another offence in this 
most sacred property ; 2d. To correct public opinion 
so far that the trifling breach of social demeanor 
should not be considered as offending one's honor; 
and this aim the law will attain by two means: 
1st. By directing and forming national morals ac- 
cording to the second chapter of this work, that is 
to say, by establishing national discipline; 2d. By 
enacting positive, absolute, always armed, and always 
executed laws, which, while severely punishing hint 
who does offence to another's honor, will prevent 
any one from aiming at taking revenge of whatever 
misdemeanor, which, though impeaching the conduct 
of him who thus acts, will never do a real injury to 
another in his honor. 

It appears to me that legislators should not found 
their abhorrence of the crime upon the mere circum- 
stance, that they, their friends, and the wise, believe 
him not to be prejudiced, either in public estimation 
or honor, who declines giving or accepting a challenge 
for an offence done to him, or by him done ; and thus, 
confining themselves to making laws against them, who 
have given or accepted a challenge, fought, or assisted 
in fighting a duel, solemnly tell one, thou art not preju- 
diced in public estimation; and then show him the 
sword, which shall strike bis head, if he decline so 
to believe. 
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It is precisely in this respect that the law trill ever 
ftul ! It is but in vain that the law attempts declaring 
him honored, whom public opinion condemns, as it 
would but unfailingly declare him infamous, whom 
public opinion absolves. And still more in vain do the 
wise disapprove the practice, and hold it unnecessary 
to revenge offences which really or seemingly do in- 
jury to one's honor; nay, they were to be held, before 
the tribunal of the whole human family, the first ac- 
countable for the duels fought in our days, and for the 
evils which that practice does crowd amidst social in- 
tercourse ; because they, living apart from the people, 
concur not in forming a public opinion, which wil| 
always arise from among men gathered together, and 
of which, whether it be wise or senseless, sociable 
beings will always feel the want. What does it avail 
me, that I have the suffrages of persons whom I shall 
never meet, and to whom I am as much unknown as 
their suffrages are unable to reach me, and incapable 
of securing me the enjoyment of the same intercourse, 
which was wont to lay a soothing balsam upon the 
chagrins of life % What we need, I wish to repeat it, 
is the favorable opinion, and the esteem of those, 
among whom, by choice or duty, we are to live. How 
are the votes, which are concealed within a closet, to 
console us for such a loss t I beg leave to repeat it 
again, what the law should secure to all men, is the 
public estimation which every one may enjoy, the 
favorable vote of his acquaintances. Let not the law, 
and the wise- require, that any one should patiently 
bear insult and contempt, only because the law com- 
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mftncts them to believe that insults and contempt will 
make life dear to them; or because wise men, -care* 
tessly looking about, say to themselves t he suffers not 
intinsy I Finally, it is totally unavailing to proclaim 
public opinion erroneous ; because it is individual men 
who hare to bear the fatal consequences of its liable*' 
ness to error, as long as the law places those who are 
apt to resent an offence; between the derision of their 
acquaintances and the sword of the executioner. 

Again ; there is no partial public opinion where 
the law speaks positively, and always holds the same 
language. The public opinion, which sanctions the 
practice of duelling, requires that those offences be 
atoned for by the means of duels, which the law shows 
itself unable to punish. The law wiH never obtain the 
intent, unless it provides, that the penalty should be 
inevitably suffered by the violator* of the law, and 
establishes suoh penalties as- wiH be in just proportion 
to the injury, that a men living in a state of civil 
society is deemed to receive by the offences, which 
have been considered as physical causes of duels. In 
the twentieth note of my essay, I have attempted to 
show what a great means of social happiness is honor? 
here I say, that the opinion expressed by those with 
whom one has to live, will always be respected by him r 
or at least feared. In how many instances would a 
gentleman rather submit to receive a mortal wound 
by a treacherous dirk, than a blow by the hand of one 
who deems himself offended ? 

If the law will inevitably punish Mm; who has made 
himself guilty of any of the offences which I have 
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considered as being the physical causes of duelling ; 
and. if punishing him, it places him in the circana* 
stances in which erery violator of the lairs should be 
placed, that is to say, in such a condition as to be) 
deprived of the ability to repeat the same offence; 
he, to whom offence was done, will never wish for any 
other indemnification ; and if he should, the very con- 
dition, in which the person doing the offence has been 
placed, would for ever render his wish unavailing. 
And if the offence is adequately avenged by the law, 
and the person doing the offence placed in such condi- 
tion as will deprive him of the choice at least to repeat 
the same offence, there will no longer be* partial pub* 
lie opinion determining the means, by which oflenees 
ate to be atoned for. Because that public opinion* as 
I have already said, either tends to supply the law, or 
wishes to attain the two ends which the few shows itaeif 
unable to attain ; that is, to have the offence atoned for, 
and the person doing the offence deprived of the ability 
to repeat the same offence. 

Now coming to the subject of these writings, I say: 
that the opinion of those Who pretend, that, of those 
who fight, or are concerned in fighting a duel, the 
aggressor alone ought to be punished, has been the 
cause of inventing a fraud, by which to invalidate the 
law, causing it to fail of its aim ; the opinion of those 
who think that the law ought to punish all who are 
concerned in a duel, has been the cause of the impu- 
nity of the whole number. 

Among those people where the law punishes the 
aggressor alone, both the challenger and the chal* 
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leafed swear, and cause their assistants to swear, diet 
be who falls dead shall be denounced as the aggressor. 
By the same oath they provide, that in the case of 
wounds without death, the quarrel shall be denounced 
as proceeding from sudden passion. Thus they make 
themselves guilty by that oath of another violation 
of the law, founded on the trite saying, "that any 
one may renounce his own title to be benefited;" 
wherefore the dead, and the wounded, by the meaas 
of a spontaneous oath, taken in a state of full health 
of both, mind and body, have renounced the indemni- 
fication offered to them by the law, and have, by the 
same oath, bound those, whom they consider as their 
executors, to cause their last will to be respected. By 
that oath, those who assist in fighting a duel, know- 
iagly violate the truth in order not to perjure their own 
oath. So far is this from the met, that the severity of 
the punishment, which the aggressor shall be caused 
to suffer, is in the least availing to prevent duels, that 
we see practised among those people where such laws 
are enacted, a virtue worthy of a better purpose, end 
a magnanimity that would honor ancient chivalry; 
one too often hears, that the rich duellist has placed, 
before the combat, at the disposal of the duellist, who 
is poor, means, by which he may both, escape punish* 
ment or trial, by a timely flight, and console himself 
for the bitterness of his exile. 

They who are of the second opinion, deprive the 
law of the witnesses necessary for the conviction of 
the guilty; because of the legal axiom, "that no one 
is bound to accuse himself" I even doubt whether the 
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means resorted' to by some framers of penal cedes* 
that in order to afford the necessary witnesses to the 
law, he shall be exempted from punishment, who* 
having been present at the combat, should fttrmsbtbe 
necessary evidence for the conviction of the combat* 
tants, will ever be the cause of any good to society* 
I believe that there are but few cases in which the law 
could grant impunity to him who discovers the crime, 
in the perpetration of which he assisted, and gives 
evidence against them, in whose previous deliberation 
to eommit the crime he concurred 1 Better if there 
was none I It appears to me, that to reward treachery, 
in whomsoever it be, will never prove to be a source 
of real advantage to a well established society. How* 
ever, as I believe, tbat in all probability I shall have 
to speak of the impunity in the course of this work, 
though much would not be wanting to the subject I 
treat, if I should not; I feel now satisfied with having 
expressed this doubt of mine. 

It would, perhaps, be a source whereby some good 
may be derived to society, if I now, instead of pro- 
ceeding to discourse of the laws, which might prove 
efficacious to prevent duels, should contrive to define, 
bf showing what are the bad effects which the execra* 
bie practice of duelling causes to weigh upon the whole 
famil y of civilized men, if that practice is in fact to 
be abhorred and dreaded by all people and nations, 
whether duels are fought or not, within the bounda- 
ries of their own territories. All men of sense, who 
were seriously to reflect upon the subject, would, I 
believe, agree in tins, that the practice of duelling is 



iACOMisto&tiH^ottroivJIix^iaii; yetvery few arc tk*y, 
especially among tbe wise and the leamedt who ( caj*t 
or are willing, (ajthoug a almost vain of their polish) to 
express their opinion upon a subject, which alwayj 
will, whether they concur in this sentence or not, cast 
a ettUn upon modem societies ; and those few, who 
appear to be willing to express their opinion, allow 
tbM*elres invectives against persons, instead of show- 
ing the motives whereby that practice is to be held 
abominable, and duelling as a detestable crime to be 
abhorred by all rata. 

Most men. are only moved to speak by the present 
tragical transactions, occasioned by that practice, and, 
speaking when anger predominates, or when their 
hearts are ulcerated, they attempt to draw society to 
punish, justly or vnjustly, the luring violator of the 
law, to lie afterwards, when their passion is calmed, 
on their grief soothed, speechless, and unable or . nntwill* 
ing to meditate upon the means, by whiohsnch transact 
tioas are to be prevented (1). They being bat lew 
who are materially injured by a duel, and they being 
still fewer who will accuse a magistrate for the.erimes 
he has not prevented, or even attempted to prevent* 
it always happens that the few are unable to more the 
great mass of she people, who view with an indifferent, 
or philosophic eye, as some would wish to say, those 

(1) It is indeed astonishing to see how some watch days and 
nights waiting for the opportunity to invoke the sword of justice, 
and then rejoice on hearing of (he fatal blow, which parted vitality 
fiom a fellow creature ; as if it were the effect of their might) be- 
tfaey were the first who challenged tbe law. 
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Uagedies ; that the magistrates are unshaktn, the km 
unregarded, and the guilty unpunished ! And why 
does it so happen 1 Because we aWo, when we aim at 
punishing crimes, permit ourselves to be guided by the 
same blind passion which urges others to duelling. 

It is not by uselessly proclaiming; and less by unwa- 
rily urging, that the still living duellist must suffer 
punishment, because he has committed a homicide, 
that we may succeed in having duels prevented ; yet 
it is by continually telling the people, and without 
cease repeating it, that it is necessary to have laws 
enacted, which will prove efficacious to prevent, or at 
least to punish, duelling, that we may reasonably hope 
to have that crime prevented. 

It is necessary to lead the people to know, what 
are the evils imposed by the nefarious practice upoji 
society. It should not be for the mere purpose of 
revenging spilt blood that we invoke the sacred sword 
of justice, but also to avert from society the abomina- 
ble vices of which this method of revenging injuries is 
to be held the father. They are but few, who die in 
consequence of duels fought, and the injury duels 
fought cause, thanks to our dormant laws, our slum- 
bering magistrates, and our unawakened society, is 
considered to be private; and so it must be: since 
they who are out of danger wish never to foresee the 
case, in which they, exposed to the same danger, will 
unavailingly invoke the sympathy, which they have 
denied to the distressed, yet a fellow being. 

The following evils appear to be the moral effects 
of the practice of duelling: 1st: many men attribute 
7 
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IV themselves an indistinct title to insult another; be- 
eause they are ready to offer him the satisfaction, 
Which duels are deemed to afford: 2d.: some, who 
Would not wish to resent an offence, or even woufd 
make allowances for the particular circumstances, in 
which the offence is done, feel as if bound to resent it, 
lest the j should be thought wanting in courage: 3d.: 
a had, or a wicked man, may feel perfectly at liberty 
to intrude himself any where, provided he is able to 
force people to respect him as an honest man, or to ac- 
cept a challenge -(1) 4th. : the greatest evil imposed up- 
on society by the practice of duelling is this, that honest 
and wise men, not so far philanthropic as to suffer them- 
selves to be abused for the sake of others, are com- 
pelled to withdraw from the sight of the people, and 
abandon them to the addresses of daring demagogues, 
and to the intrigues of ambitious, speculating, or hire- 
ling politicians. This practice, as it proceeds from 
the inefficacy of the law to prevent it, will always in- 
troduce, either arbitrariness, or licentiousness, in any 
government; and licentiousness will ever prevent the 
people from being guided, or represented, by the 
honest and wise citizens, who are compelled to keep 
themselves retired, in order to avoid the contume- 
lies of them, who, like the fisherman, wish for the 

(1) I have been very often near losing my temper, when I heard 
people say, " every roan is to be held a gentleman, until he has 
turned out to be the contrary." Is one to be held a gentleman, be- 
cause he intrudes himself as such, and because he is able to chal- 
lenge him, who refuses to acknowledge his claim* to be held such ? 
On the other hand, a- man must be known as such, before he ■ held- 
to be a gentleman. 



storm, better to surpriw their unaware prey. The 
press, more than any thing else, is governed by this 
practice. Philosophers, chaste and sober writers, i* 
vain sigh for the abolition of holy censorship! Their 
works lie buried beneath entertaining knowledge, li- 
terary periodicals, scrap books, and memoirs a*4 
lives of all men, who have friends, acquaintances, or 
enemies, enough to make the book saleable; and, if 
they are digged up from among gilt encumbrances* 
their authors are called to account for all that, which 
does not meet the views of the Roman Catholic, the 
Protestant, the Dissenter, the Enquirer, and the Pofr 
tkian, Sailor and Soldier. Booksellers conspire with 
the fashionable authors, to annihilate the rude author, 
who prefers instructing men to deceiving them. Wri? 
tere, free from the vexations of the law, do, but in 
vain, look at it for protection against the abuses, or 
the intrigues, of hungry herds of dealers in knowledge* 
Editors of newspapers are made accountable for every 
truth, which happens to foil from their pens, unless 
secured in the garments of flattery: on one side of the 
Atlantic, they are assaulted in their counting rooms, (1 ) 

(1) The editorial excursion to the seat of government of the 
United States of America ig too weD known, to be here related. An 
evidence, that the challenging practice has communicated itself to sM 
orders of society, and to all classes of men, was exhibited by an arti- 
cle which appeared a short time after the fatal transaction near Phi- 
ladelphia; it threatened an editor of a newspaper as having made 
himself liable to be sued, for having, without just cause, impeached 
the conduct of the magistrates, who, he had intimated, might have 
averted the fatal catastrophe, if it were reasonable to suppose, that 
they were not ignorant of transactions, which, far from being se 
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on the other, mobbed by the populace. Historians, 
too, like the ancient priests, are compelled to inspire, 
through blood, the multitude with the respect due to 
the weakest of all goddesses, truth. (1) Even a pri- 
vate letter, under the sacred seal of friendship, calls 
him to descend into the arana, who is unwilling to 
bear abuses. Justice lies without an altar: chance, 
ties, blood, and abuses, have become our supreme dei- 
ties. 5th. And these wicked effects of a more wicked 
cause, each of them, and all together concur to banish 
the honest frankness, so becoming to all free and hon- 
est men, and to foment the wicked rashness of hireling 
demagogues. Men must both, speak, and write, to 
please one party? simulation takes the place of pru- 
dence: the wise are intimidated, the ignorant imbol- 
dened: the good depressed, the wicked triumphing: 

erst, had been made known by means of the press. My essay, 
though unlooked for, showed, that the challenging practice, had but 
acquired a new vigor from the blood shed; sine* notwithstanding aU 
laws protecting the liberty of the press, there were people, who felt 
as if entitled to attribute to themselves the right to exercise a tempo- 
rary censorship. Finally, the gentleman who published an account 
of those transactions,, whether entitled, or not, so to do, whether he 
stated, or not, that, which was the truth* was sued by the principal 
party, it is said, of those transactions. And now that the whole has 
been made known, every body peacefully sits at the shade of lau- 
rels won, not only in spite of the laws, but in contempt of civiliza- 
tion; and what is worse, our laws are hardly entitled to punish them, 
and society should absolve them! 

(1) The evidence, which the historian of the late campaign ef 
Russia, had to offer, in order to prove, that his statements adhered 
to the truth, confirms my assertion. 



and when all these ills afflict any nation, or a people 
whatever, then duels are no longer fought, yet the 
practice of duelling is not abolished! 

Either the love of my kind causes me to induce my- 
self into error, or all those evils are the sad effects of 
that practice; and what I shudder to say, that prac- 
tice has reduced society to such a condition, as the 
many believe, that, less want of frankness, less depres- 
sion of the good, less flattery of the perverse, and less 
hireling of writers, are to be met there, where duels 
are fought. This belief itself, is a great evil ; for ever,, 
perhaps, unhappy society, if true! Ye, fellow-men* 
ye, who are wise and honest men, and ye true philan- 
thropists, and this for our own sake, if the above enu- 
merated evils, are in fact, the bad effects of that prac- 
tice, let it be known to the whole community, and the a 
every body shall wish for laws, by which this perni- 
cious practice may be suppressed 1 Then, but then 
alone, the people at large will feel themselves preju- 
diced by this practice; and then, instead of looking at, 
indifferent spectators of an evil, which is deemed not 
to affect them, they will wish for laws, which may 
prove efficacious to avert from them so many an evil. 
The people of a whole community, when once are 
made aware of it, will undoubtedly wish for, and cause 
to be, enacted, laws, by which to punish not only the 
crime of blood-shedding, but the crime also ef aiming 
at the total ruin of society, by violating all sacred laws 
of civil society, and introducing licentiousness in a 
commonwealth. We must first be convinced that 
those evils, which have been above considered as 
7* 
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the effects of that practice, do, in fact, proceed from 
the looseness of the law, which permits every one the 
assuming to himself to revenge real, or apparent of- 
fences, by the means of a challenge, whether it be 
to fight a duel, or to resist aggression and contume- 
lies, and then we will be able effectually, to think of 
the remedy. 

Some believe that cruel laws are better calculated 
to prevent duels; nearly all modern governments have 
given evidence of this belief; some are of the opinion, 
that mild laws would be found more conducive to the 
desired end; Beccaria was of this opinion, and the 
philosopher and jurist of Louisiana supports it now. 
It appears to me that cruel laws, as well as the mild 
ones, may prove equally efficacious, or inefficacious 
both, to prevent and to punish this crime. It is not 
by establishing penalties, that we have efficacious 
laws, yet by creating by the law the means, by which 
the violators of the law will be caused inevitably to 
suffer punishment. 

I wish not to persuade myself with Beccaria, that 
men, abandoned to their most obvious feelings, love 
cruel laws; although, to the great shame of society, 
we see the most cruel and inhuman laws amassed in a 
heap, which we call a penal code, by nearly all mod- 
ern nations. He accounts for it by this: that the 
fear of being offended, is greater wiih men, than the 
wish of offending! — But if we raise the magic veil, 
which hides all true light from the eyes of the, legisla- 
tor, we shall perceive, that our cruel laws do not pro- 
ceed from human, and still less, natural wickedness, 
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yet, from the personal interest of those, who make, or 
we wont to make the laws 

If <we except some laws, which hare reference to 
political crimes, nearly all criminal laws aim at pun- 
ishing the crimes, which are committed by the most 
numerous portion of the human family, who drag oat 
a wretched life to die poor, and often of want. Yet 
of this so numerous a portion of human beings, none 
personally concur in making the criminal laws, which 
are enacted in a Commonwealth; nay, no one of them 
is ever required to give his assent, though the whole 
of them must obey. 

Let the government be monarchical, aristocratical, or 
popular, the, so called, minute people never concur, in 
any way, to enacting criminal laws; therefore, they, who 
do, or may, make the criminal laws, are the whole 
number of them, who, either have property, or derive 
from their emoluments the means of a comfortable 
living. 

The crimes, which are most frequently perpetrated 
in a state of civil society, fire caused by the wish of 
obtaining property. 

Poisonings, the greatest number of them at least, 
are committed either te accelerate the moment of sue* 
cession to an inheritance, or to secure to the poisoner 
those goods, which ought to be transferred into other 
hands, or to enable the perpetrators of the crime, se- 
cretly to possess themselves of a portion of the pro- 
perty belonging to him, who is to be poisoned. Thieves 
and high-way robbers are impelled to crimes by the 
desire of obtaining that, which, from a fatal corruption 



80 

of the minds, is considered to be the only means of ci- 
vil happiness. Fraudulent men, and corfhterfeiters, aim 
at no other thing, than to possess themselves, in any 
way, with that, which they have not, and which they 
deem to be the sole means, that will prove conducive 
to social happiness. 

As they are but few, who, being possessed with the 
necessary means of an easy and commodious living, 
will expose themselves to a manifest danger of wholly 
losing. them, merely through a possible acquisition of 
a few means; and as the wish of obtaining either ceas- 
es within us, with the cessation of want, (1) or is 
counterbalanced by the apprehension of losing; it hap- 
pens, that they who make the laws, or are charged to 
look into the means by which to prevent crimes, are 
wanting one of the necessary elements to a just, and 
useful legislator, that of fearing the law he makes! 
Wherefore, criminal laws have become the barrier, 

(1) Though my assertion might appear contrary to the common- 
ly received axiom, " that the more riches one possesses, the more he 
wishes for them;" yet I believe that my principle will cease to ap- 
pear a paradox, if we but observe that in the axiom, for riches is 
not meant property, or necessary means of an easy living, but the 
superfluities of life. Besides that, the axiom is to be applied to 
them, who have been acquiring aud accumulating what we consider 
the representative of all the commodities of life, and not to them, who 

are possessed with either property, or riches! Want, naturally 

impels men to wish for the means to supply it; acquired superfluities 
are apt to instil eagerness for the accumulation of them, yet they 
never produce the urging wish, which want is wont to ingenerate; 
and if they could, beside that wish, would grow the fear of being 
deprived of the superfluities, which one already possesses. 
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which protects property from the assaults of want; 
they constitute the line of circumvallation drawn by 
society in order to separate the poor from the rich. — 
Here the circumstance as designated by Beccaria is 
verified; that (with them, who make the laws) the fear 
of losing is greater than the wish of obtaining; or in 
the words of Beccaria- " the fear of being offended is 
greater than the wish of offending!" But even the 
fact, that such a fear exists in the mind of the legisla- 
tors, would not offer an evidence, that the wish of of- 
fending another exists within us; and although the 
principle, established by Macchiavelli, that he, who 
has to make laws, ought to suppose all men wicked, is 
to be highly appreciated for the practical usefulness of 
any legislation at large; yet I most positively adhere 
to the opinion I have above expressed, that it is never 
the wish of offending another, which compels one crim- 
inally to act, though it is the wish of obtaining, by all 
means, what he holds necessary to his own happiness. 
Although I am far from denying that men did not de- 
sist from their contrivances to have their wish accomp- 
lished, because they were apprized by many a fatal ex- 
perience, that aiming but at obtaining, they wronged 
others; yet I shall never admit, either that we were 
born with a predisposition to offend others, (1) or that 

( 1 ) Napoleon, though more like a man of genius, who feels the 
whole of human tendencies, than like a philosopher, who sub* 
mits to calculation the causes, by means of their effects, bus 
borne witness to the veracity of my assertion — " Poor Toby,'* 
said the Emperor, one day, " has been torn from his family, 
from his native land, and told to slavery; could any thfag t« 



the ease of him, who paeaesaes much, k to be held 
absolutely eqaal to that of him, who poeaeaees a*t 
wherewkh to supply natural wants. 

more miserable to himself, or more criminal in others 1 If 
this crime be the act of the English captain alone, he is doubt- 
less one of the vilest men; but if it be that of the whole crew, 
it might have been commuted by men perhaps not so base at 
might be imagined; for vice is always individual, and scarcely 
aver collective. Joseph's brethren could not bring themselves 
to slay him; while Judas, a cool, hypocritical, calculating vil- 
lain, betrayed his master." 

The subduer of kings felt within himself the veracity of the 
maxim, that the desire to have his wish accomplished is the prin- 
cipal motive of the actions of man. Joseph's brethren, being many, 
looked not upon Joseph as the sole and positive obstacle to have 
their wish accomplished, because the whole of them could not 
wish for one same means of happiness: while Judas, aiming 
only at money, and having but one wish to accomplish, that 
is, his own, readily sold his master; because, by so doing, his 
wish was to be accomplished. — It is in accordance with this 
same principle, that Napoleon declared vice to be individual; 
since vice, in nature, is nothing else, than obstructing the na- 
tural growth of a created thing; and with man, the accom- 
plishing his wish, without taking notice, if, in order to have 
his wish accomplished, he prevent others from accomplishing 
their own. This same principle caused Napoleon to say " and 
scarcely ever collective;" because as soon as a number of men 
are gathered together, they are taught by the variety of the 
means, they aim at, to renounce a portion of their wish, in 
order to have the other portion accomplished. Wherefore men 
are taught, by the mere act of forming themselves into a col- 
lective body, to modify their individual wish, not to obstruct 
one another in the attempt to have it accomplished. Napoleon 
thus happily proceeds: " a philosopher has affirmed, that men 
are born wicked; it would be both difficult and idle, to attempt 



To *titad aaothar wtU e vet eatwe great ineontefei 
vmey to fans, whohaspwfperty, eren if we had not law** 
because we, by contriving to offend another, waste 
that, which we employ to offend him, instead of enjoy- 
ing it; and because but little experience suffices to 
satisfy ourselves, that we, while attempting to offend 

discovering whether the assertion be true. This, at least, is 
certain, that the great mass of society is not wicked; for if 
the majority were determined to be criminal, and violate the 
laws, who would have the power to restrain or prevent them?** 
These admirable words would by themselves do honor to the 
great man, and rebuke the shameless daringness of his dc* 
tractors. Ought not the English Novelist to have hnown\ 
that he, who submits every thing to his unruled ambition, can- 
not consider the majority of men good; and that the ambitious 
man esteems not, but despises, men, whom he employs as means 
to have his wish accomplished? Is it not to be apprehended, 
that he judged too favorably of men, to be their ruler, and to 
benefit them, perhaps? If Napoleon had suspected, that the 
variety of human wishes, and the corresponding apprehension 
of not having them accomplished, counterbalanced the tendency, 
to have their wishes accomplished, he would, in all probability, 
have died upon the throne, he owed to his genius, and generosity 
of mind. The following passage will better illustrate, than lam 
able with words, the amiable disposition of a man, who could 
overcome all obstacles, except a cool, calculating and selfish pol- 
ity. " This is the triumph of civilization; this happy result 
springs from its bosom, and arises out of its nature. Senti- 
ments are, for the most part, traditionary: we feel them, be- 
cause they were felt by others, who preceded us: thus we must 
look to the developement of human reason and faculties, for 
the only key to social order, the only secret of the legislator. 
Only those, who wish to deceive the people, and role them for their. 
own penonal advantage, would desire to keep them in ignorance." 
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another, for the mere purpose of fcUtfig soesething 
to the much wo possess, make ourselve* liable, 
(though we bad not tho protecting laws of property) 
to be deprived of the much we have, instead of aeqeiiv 
ing that, at which we aim; and this for two reasons: 
1st: because we are not certain that we shall suceeed 
in offending another: 2d. because we fear that ano- 
ther may deprive us of our property, while we are in- 
tent on depriving others of theirs. In a state of civil 
society, every one might be satisfied, that, they at 
least, who were born in a state of affluence solely are 
intent to enjoy their means of a commodious life, wish- 
ing for any thing else but property. (1) 

It might be observed that there are homicides and 
assassinations, which are perpetrated without any 

(1) Mr. Skidmore, of the State of New- York, has moat happily 
illustrated the principle, that we love riches for its uses; that is, as a 
means of happiness: and I must sincerely regret that the nature of 
mis work would not admit my quoting some passages, which would 
bring to a moral certainty my' conclusion. Though, it appears to 
me, the learned writer, when he attempts to demonstrate, that men 
love riches but for the use they make of them, has overlooked, 
that they alone love riches to enjoy them, who merely wish to ob- 
tain by them those commodities, of which money is held to be the 
representative; that .they are many, who love money, though a mere 
burden to them, because they dare not to make use of it Any 
thing we love appears to us, according to our mode of viewing 
things, the means eminently conductions to happiness; and there- 
fore, we might very well suppose, that a man loves riches, because 
he aims at leaving his heirs rich, though he be averse to give them, 
through fear, that his heirs, and himself should be poor, before be 
is dead. 
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view or hope of attaining any thing ; and 1 feel as I 
would positively deny, that there is one single homi- 
cide, which has not been occasioned either by the 
price to be paid for, by the hope of acquiring some- 
thing, by the fear of losing that, which one unlawfully 
possessed, or by the apprehension of not obtaining 
that, which the person to be assassinated might or 
would, in all probability, obtain. There is, perhaps, 
one single case, in which a homicide might be com- 
mitted, without the wish of obtaining, or the fear of 
losing, guiding the hand of the assassin; and it is this: 
when the assassin has been reduced by a criminal 
or wretched demency, to that state of desperation, 
whereby he looks upon the person on whom he medi- 
tates assassination, as the sole cause of his having 
been deprived, of every thing that could make life 
dear to him, and even of the hope of ever attaining any 
thing, by which to find life supportable (1). If the 
laws and the legislators were able to distinguish from 
positive characteristics this case of homicide from the. 
others, I feel satisfied they would not punish it. 

(1) Charlotte Cordais offers an example of such homicides ; the 
assassination of Belsunce had left her a forlorn being without hope, 
and without attachment to life ; Marat led her, by villainously im- 
peaching the reputation of the assassinated lover, to believe, that he 
was the person, who caused all her losses, and who prevented her, 
by tarnishing the good name of him, with whose spirit she lived, 
from ever attaining any thing, by which to love life ! Her hand 
stabbed the heart of the tyrant, because she knew that the axe 
would put an end to her hopeless existence. 
8 
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i I must still perm* in this, that all assassiaatjjins, 
except perhaps those, which ace urged to by a jure* 
dominant passion, or any madness whatever «*• perper 
trated for the purpose of taking life, either from him, 
who could cause one to be deprived of a property, which 
he unlawfully possesses, or from him, at whose property 
the assassin aims, whether by inheritance or robbery, 
or from him, who might prevent the assassin from 
obtaining that, at which he aims, or finally from him, 
to slay whom the assassin is to receive a price (1). 
The laws themselves, considering how much influence 
the wish of obtaining exercises upon hirn, who pos- 
sesses nothing, punish with death both him, who per- 
petrates the crime, and him, who pays the price for its 

(1) Whether the kind of assassinations, which hare been so fre- 
quent in times not very remote from oon, were common to ancient 
people or not, it appears, according to many historians, (one of which 
is Gibbon, I believe) that the killing a man by mandate was resorted 
to by the bigotted and zealous Christians of the East, a few centuries 
after the rerelation of our religion. The grassation of the Romans 
would only correspond to what we call highway robbery, rfssassinio 
in Italy and in the East was made use of to distinguish the kind of 
homicides, which were commanded by one and executed by another. 
It was called assassinio proprio, when the mandate, coming from 
a Christian bishop, was executed upon a heathen ; assassinio tm- 
proprio, when the murdered one also was a Christian. The ancient 
history of England, particularly after its conquest by the Normans, 
furnishes many instances of such homicides. A voluntary assassina- 
tion was that of the primate of England by three knights, who 
sailed from Normandy in order to free Henry from the vexations of 
that prelate. 

It appears, however, that it has not been ascertained yet whether 
the Eastern bishops were wont to pay a price for such assassinations. 
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perpetration. If the "hum should punish only with 
banishment, or temporary confinement (determining* 
if thought necessary, the period of time, within which 
he might be admitted to disclose the transaction) him, 
who perpetrates the crime, and then, with death, him, 
who offered, or paid the price for it, they would, per- 
haps, be more successful in preventing such crimes. 

Thus this being the case, that one, or both of them, 
who fight a duel, think it to be the sole means, by 
which to preserve one's honor, if impeached, or to 
recover it, if taken from him, it follows that the hws 
ought, before all, make such provisions, as would 
guaranty to all men that dearest possession of the state 
of civil society. It is but after the laws have secured 
to all men that possession, that they may aim at, and 
succeed in, preventing a crime, which tends to nothing 
else but the preservation or ricuperation of one's honor* 

In my essay on the practice of duelling, I have 
spoken of the material causes of duelling, and in the 
before going chapter, I have shown, I believe, that 
some offences ought to be punished as the physical 
causes of duels ; now I wish that it should be inferred 
from what I have said, how unfounded the supposition 
is, that this method of shedding blood in order to atone 

1 should to inclined to believe, that the practice of paying a price 
for the murders committed in consequence of a mandate was intro- 
duced by the Norman barons and the Italian princes, at posterior 
times, when by their power being weakened, by the rising of powerful 
kings, they resorted to assassinations in order to secure successions, 
or to free themselves from the danger of being dispossessed of their 
lands by one who had a just title over them. 



for offences either done to us, or by us done, was be- 
queathed to us by the ancient barbarians. In times 
of real barbarity duels were unknown, though they 
will always be highly in use in a state of imperfect 
civilization ; because it is in such a state alone, that 
the ferocity of barbarians is submitted to rules by 
selfishness and cold speculation. 
, The practice of duelling, such as it now exists, pro- 
ceeds altogether from the abuse of civilization ; though 
it was occasioned by the imbecility of princes, the 
malice or negligence of magistrates, and the tyranny 
of the laws ! Let us have laws which will, in no re- 
spect, be tyrannical, aud then .every one will, or shall 
obey them ! Laws are tyrannical, when they cause not 
all men equally to fear them. 

Again ; we ought entirely to desist from idly unfold- 
ing the pages of ancient history in order to find the 
origin of such practice ; because we shall ever blush 
for the sake of our polish, as long as that practice is 
preserved amongst us, although Hannibal and Scipio 
had been the first to fight a duel. Ancient knights, the 
knight-templars not excepted, rose from among the 
disorders of civil society ; and perhaps we had never 
had knights, but for the want of positive laws. Knights, 
at those times having no other riches, than their arms, 
and no more power than their skill in arms, were 
liable to be imposed upon, and abused by princes and 
lords, who had arms, power, and followers. Taught 
by their own experience, and made wise by the always 
impending danger, they aimed at resisting, united, that 
power, which they could not withstand individually* 
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Wherefore urged by the necessary wish that dwells jn 
every human breast, to avert His, occasionally will 
have lent one another succor; hence, .uniting them- 
selves under the discipline, which circumstances re- 
quired, and binding themselves to lend one another 
succor, they organized themselves into a partial society, 
which, like a new social compact, grew still more per- 
fect from among the imperfect civilization of those 
times (1). Hence the taking off the glove of the right 
hand, and throwing it before the by-standers, were, 
more intended to show him to be a knight, who thus 
threw his glove, than to give a challenge : signs, which, 
at the time they showed such a warrior, to belong to 
the knighthood, made princes more circumspect in 
offending him, lest the whole order of knights should 
assume to themselves the revenging the offences done, 
to a knight. Hence came the practice of single com- 
bat ; because knights did not consider it to be doing, 
another violence, if one, by the means of his physical* 
strength, personal courage,, and skill in arms, should 

(1) Hume says, "Yet are the incidents, which attended these 
hostilities so frivolous * * * * * • * * 
****** a certain proof of the extreme 
weakness of princes in those ages, and of the little authority they* 
poMOffflod over then 1 refractory vassals. * * * * * 
* * * * * * * Philip insisted, that, if a. 
general peace was concluded* the barons on each side should be 
prohibited from carrying on private wars against each other ; but 
Richard replied, that this was a right claimed by his vassala, and he 
would not debar them from it." This well shows how imperfect 
the laws must have been, if princes were under the necessity of per- 
mitting their vassals to decide by open nan, their qnaiiels. 
8* 
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desire to seek revenge for an offence dene to him ; and 
therefore knights were bound not to lend any succor 
to the knight, who was to withstand the valor and 
personal bravery of one man. And the knights mod* 
dling not in the quarrels, which were fought in single, 
and just combats, it followed that the lords, who were 
both robust and skilful in arms, thought it safer to rely 
on their personal virtue alone in assaulting a knight, 
than to provoke the revenge of the whole order by 
assaulting him with followers, who would by no means 
prove a match to the valor and discipline of the knights. 

According to human nature, knights ought to in- 
crease in virtue at times, in which valor in arms was 
the only positive law ; and so they did : since virtue 
will ever grow from under discipline : and it was con- 
sistent with their virtue and discipline, that the assault 
made by one with followers, or any other advantage, 
upon another, who had not the same means to protect 
himself against aggression, should be held to be a pro- 
ditorious, and base action. 

But these knights ought to, and did in fact, degen- 
erate, when laws were caused to be enacted by the 
progress of civilization : and thus wars rendered less 
necessary, and peace, more acceptable* 

Then the profession of arms, was restored to the 
hands, whence the knights had taken it ; and knights 
in their turn were mercenary. And as the love of 
gain causes virtue to be extinguished, valorous and 
high-minded warriors shrunk from that order ; and as 
booty was the aim, and the reward of their exploits, 
generous souls held it dishonorable to be a knight ; 
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and as the eagerness of gain is differently favored, 
and never satiated by plunder, it causes all discipline 
to be shaken off; wherefore knighthood went fast 
declining, since no human institution can be caused 
lastingly to flourish, except by the maintenance of 
discipline and the practice of virtue. Knights, living 
at the pay of a prince or a leader, had but their pay, 
and their plunders, wherewith to live; hence their 
rashness proceeded ; hence their eagerness in espous- 
ing the quarrels of their masters. 

Every body will now concur in my opinion, that 
such knights, as fight their quarrels, and those of 
others, should not exist, or at least cannot be tolerated, 
amongst civilized people ; because amidst civilization, 
where the laws protect all citizens, we are never to be 
placed under the necessity of revenging the offences 
done to us, by means of our physical strength : where** 
fere I say, that knights, who undertake, under a color 
whatever, to revenge, on their own account and by 
their personal ability, theirs, or others' offences, are 
not to be tolerated, unless we purpose to make ourselves 
barbarians by means of tyrannical and stupid laws. 

Seen what are the moral and physical causes of 
duelling, what is the remote cause of those causes, 
and what are the wicked effects of the practice of 
dueling, it appears to me, that one might, with surer 
steps, proceed to unrooting from amidst civilization a 
crime, which, far from being a remnant of former bar* 
barity, unknown to uncivilized barbarians, is the boast 
of civilized ones. 
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I apprehend that one reason, a positive one, 
perhaps the only one, why men's efforts to prevent 
crime have always proved unsuccessful, is, that legis- 
lators, when they have to enact penal laws, never aim 
at any thing else, hut to punish crimes. It is due to 
the privileged creation of an Almighty God, that wise 
men and legislators should meditate upon the present 
state of society, and endeavor to clear the paths, 
through which all men are to run, from those causes, of 
which crimes are the necessary, and most sad effects. 

Legislators and jurists should satisfy themselves, how 
in vain it is that they torture their minds upon the specu- 
lative question, whether cruel or mild laws arp to prore 
more efficacious to prevent duelling. The laws, which 
, consider the crime of duelling, must be in a perfect 
conformity with all the other criminal laws of the 
commonwealth. If the penal code of a nation con- 
tains but cruel laws, the laws also, which relate to 
duelling, are necessarily to be cruel ; and those, too, 
which consider the physical causes of duelling. Since 
it will always be swerving, and even ridiculous, that 
the laws punish him with imprisonment, who steals a 
dollar, and then fine him in a few hundred dollars, 
who commits depredation upon one's honor. It will 
always be inconsistent with human nature and polish, 
to have him punished with death, who waits for his 
victim, and perpetrates a homicide, and then have him 
fined in a few dollars, who coldly waits for the object 
of his anger, and villanously assaults him, and takes 
from him his moral life, honor. As long as the laws 
of a civilized people are intended merely to protect 
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tbe physical property of men, they will be barbarous, 
and will always prove inefficacious to prevent crimes. 
As long as legislators will make the fear they entertain 
of certain criminal actions, the common measure of 
the abhorrence of crimes, they will fail in their attempts 
to prevent crimes, and will unjustly punish the perpe- 
trators of those actions (1). 

It is necessary to have the laws, which are enacted 
against duelling, and its physical causes, inserted into 
the penal code of a nation, as indigenous plants, if we 
wish to prevent, or at least effectually to punish that 
crime. It is necessary that the law, by means of 
national discipline, causes national habits to grow uni- 
form, and then that it preserves, by means of the cen- 
sorship, those habits, if it aims at obtaining a common 
measure of the abhorrence of the whole community for 
that crime. It is by so doing that criminal laws will 
always be successful in punishing crimes ; because if 
crimes arise not from the imperfection of the law, the 
guilty will never escape punishment. 

If discipline is uniform, the education of youth also 
will be uniform ; and if young people receive a uniform 
education, the opinion which they will express when 
reaching manhood, will be but one ; and, if discipline 
derive from the law, national habits from discipline, 
and public opinion from national habits, it will neces- 

(1) He, who possesses nothing, and he, who possesses millions of 
dollars, will differently abhor thefts. He, who possesses much, may 
easily conceive tbe great inconveniency of stealing something ; while 
he, who wants every thing, can scarcely imagine that it is nnduteow 
to provide for his wants. See p. 0, Essay on Duelling, 
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sarily follow, that public opinion will be in uniformity 
with the law; and thus society, by enacting wise laws, 
will have established a common tribunal, which shall 
pronounce upon the actions of all citizens. 

But if legislators, entirely disregarding the welfare 
of the human family at large, should exclusively intend 
to enacting laws, by which either to prevent, or to 
punish, duelling and its physical causes, yet leaving 
all the other criminal laws as they are now heaped, 
and taking no notice of our morals and habits ; it will, 
withal, be necessary, that, instead of adhering to theo- 
ries of men, however excellent, they avail themselves 
of the experience of after times, and fly from those 
means and provisions, which, whether excellent or not, 
in the abstract, have proved unavailing in the practice 
both, to prevent, and to punish, those crimes. 

In the twentieth note of the Essay on Duelling, I 
have spoken of the uselessness of those laws, which 
consider -the challenge a crime, and punish it as the 
principal violation of the law ; now I wish to say ; 
that to punish the challenge as a great crime, and 
then slightly to punish duels, and even not to punish 
duelling, or only in its tragical effects, have been the 
causes by which the outcried, yet unwarily protected, 
practice of duelling has been, and shall be, for ever 
perhaps, maintained amidst civilization. Because the 
law holding the challenge a crime, every thing that 
relates to the challenge, is carried on with the greatest 
secrecy, and by means of persons, who necessarily are 
subject to public opinion, and such as public opinion 
would hold dishonored, if, in any way, magistrates 
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were to be apprized, through their means, of the chal- 
lenge given. If the law should not take notice of the 
challenge, the challenger would proceed with less cau- 
tion, as well in the choice of him, or them, who are 
to carry the challenge, as in the mode in which the 
challenge is to be given; and thus the magistrate him- 
self, or the officers created by the law to prosecute the 
guilty, would, in all probability, hear of it, and arrest, 
or cause to be arrested, the parties, while making 
themselves ready for the combat. 

We have seen that to punish of those, who are con- 
cerned in the transaction of a duel, the aggressor 
alone has been the cause of inventing fraud against 
the law; and that to punish the whole number has 
been the cause of sneering at the law ; then let us fly 
from both extremes. — Nor do I think with the philoso* 
pher of Louisiana, that the law might successfully 
force one of them, who assisted in fighting a duel, to 
appear as witness against the parties, and their assist- 
tants, provided he shall not be punished, who gives 
evidence for the conviction of the violators of the law : 
because such a provision would, soon or late, force 
them, who are to be concerned in such transactions, 
to resort to the fraud of the first extreme ; and thus 
binding themselves, by a voluntary oath, never to ap- 
pear as witnesses against them, who fight, or assist in 
fighting a duel, they ever will, in accordance with our 
notions of the oath, violate the law, in order not to 
perjure an oath, the more binding, the less they were 
compelled to take it. Why should we not attempt to 
distinguish the principal violators of the law from 
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them, who assist in the perpetration of that action, by 
which the law is violated ? That is, why should not 
the law hold them alone guilty, and equally punishable, 
who violated the law, by fighting a duel? 

I cannot, in any measure, yield to the so commonly 
repeated maxim, that assistants, witnesses, surgeons, 
etc. are. to be held as guilty as the principal parties, 
because without their interference the duel had not 
been fought. First I ask; has this maxim so far 
enabled us to prevent duels being fought (1). No ! on 
the contrary they have been made more frequent; 
because by increasing the number of those, who are 
to be held guilty, and punished, the necessary bold- 
ness in applying the severity of the law was taken 
from the magistrate, and lent to them, who thought 
their honor to require, that they should violate the 
law; besides that, the means created by the law, 
to pursue the guilty, have been made inefficacious. 
Had we not better exclaim, contrary to that unavailing 
maxim, if duelling was so punished, as duellists, fear- 
ing the penalty established by the law, should not wish 
to fight, there would not be assistants etc. to be punished 
as violators of the law ? 

(1) Besides that, the maxim alone ought to be followed, by which 
society was to be practically successful, not only to prevent duels 
being fought, but also to protect citizens against the occasions to 
fight a duel ; because, indeed, it affords very little comfort to him, 
who has been abused, that he has to bear the insult, merely on 
account of the law, which forbids him to seek revenge. Such a law 
would but protect the immoral man, who abuses, or offends, another, 
while it compels honest and peaceful citizens to bear insults. 



They, who assist in lighting a dual, weald, no doqbc^ 
consider it a greater punishment to depose, in ebe* 
dience to the laws of their country, against the parties, 
to whom, most generally, they are, either kinsmen o? 
friends ; since they, being not held gutty, eeuh} not 
refuse to give evidence against the parlies. So far 
from the practical truth is the assertion, that the ftar 
of punishment alone can deter men from assisting ia 
such combats, that we always hear of supernumerary 
witnesses, who assisted to a duel fought, whilst wo see 
all honest and peaceful citizens, carefully to avoid 
being witnesses to a quarrel in the public squares, 
only for the apprehension of being called upon to 
give evidence. 

The law should consider three stages, or different 
degrees in the crime of duelling: 1st. When the par- 
ties have been arrested, while on their way to the 
place appointed for the combat ; 2d. When they are 
arrested in the act of, or about, fighting a duel ; 3d. 
When they have been apprehended after the duel has 
been fought. 

Let us lay aside the exalted, and unavailing ideas of 
homicide, and assassination ; let us not measure the 
enormity of the crime from its eventual, though atro- 
cious effects ; yet let us have duelling punished as a 
qualified crime determined by an express and positive 
law. Let us remind that both the combatants have 
equally violated the supreme law of civilization, what- 
ever be the issue of a duel ; because they have recalled 
to themselves the physical strength, which all men, 
9 



firing in a state of civil society , ate dee m e d to hare 
consented to renounce to the law* 
• If duelling is differently to he punished according t» 
the different issue of daels fought, they will hope for 
the least criminal issue, who are inclined to fight* 
duel ; and therefore they will be less estatfteus in ruin- 
ing to the cdmbat. Nor would it amount to any thing 
to say, that no man can reasonably hope from chancV; 
because they, who fight duels, could retort, that it is 
as reasonable to hope from chance* as to measure the 
enormity of a crime from its chanceful issues. 

But all laws, even the wisest, and the most humane 
ones, will prove useless, and even pernicious, if the 
means are not created, which arm the laws. 



MEANS TO RENDER THE LA WS ARMED. 

■ " The law should never command more than it can 
enforce!" says the Senator from Louisiana. And thus 
he admonishes legislators to think of the means, by 
which to have the laws executed, before they enact 
laws. That is, laws are to be armed, if they are at 
all to be enacted. 

The laws may be efficaciously armed in two modes : 
1st. Usefully to choose the means, which the law may 
have at hand, in order to have the violators of. the 
law brought before their natural judges ; 2d. To pro- 
vide so, by means of laws, that criminals will always, 
and inevitably, be caused to suffer the punishment, 
established by the law. 
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la a just and w«U organized government, wbere the 
law alone commands* and all citizen* obey it, there 
are two mean*, (as it is said in the second chapter,) 
by which to render the laws armed : 1st. The officers 
created by the law to pursue, and to arrest, criminals; 
M. The accusations by free citizens. The officers 
should have invested in them the right to accuse, and 
to bring, in the stated cases, the violators of the laws 
before justice; and be commanded by the law, under 
a specified responsibility, to accuse, and to arrest, 
criminals : free citizens should, as such, feel bound to 
lay accusations against the perpetrators of criminal 
actions ; yet the laws should direct so, that accusations 
should be laid in an open, and frank way, and the 
accuser bona fide should not be holden responsible for 
the accusation laid. 

In many and different ways these means maybe 
weakened, or rendered useless. 

The second means is rendered entirely useless by 
the rewards, or premiums, offered for the apprehension 
of criminals ; because if there are persons, who are 
led to accuse the violators of the law, by the hope of 
reward, honest people will scorn the idea of being sus- 
pected of venality. The uncertainty of the penalty, or 
the non-application of the law, will weaken this second 
means ; because no honest and peaceful citizen will 
give himself much trouble, and do injury to another, 
if the crime one has committed might be considered 
but a misdemeanor, as far as punishments are to be 
the measure of the enormity of crimes ; nor will any 
one make himself liable to have his care declared, 



100 

either gratuitous, or prejudicial to bikers, by a magis* 
tratfci who applies not the law, o* wishes not to give 
himself the trouble, necessary to kava tke accused 
convicted* 

Rewards will always weaken, and often reader 
useless, the first means ; because if magistrates and 
private citizens may, and choose to offer rewards for 
the appehension of those, who have perpetrated crimi* 
nal actions, the officers, created by the law to prosecute 
offenders, will, and this for their own sake, stand look- 
ing until a reward is offered ; and meanwhile crimi- 
nals will hare the opportunity to fly; and if they art 
arrested, it is probable, they will be arrested by any 
other person than the officers. 

The uncertainty of the punishment, and the non- 
application of the law, weaken the first means also; 
because the officers after a short experience, will 
prefer not to molest the guilty, rather than to under- 
take, by pursuing them, a labor, which the enlarging 
of the persons apprehended, declares useless* 

So far as rewards are to be compared to the price 
set upon the head of a citizen, we may learn from the 
following passage of Beccaria, how prejudicial they 
are to both, public morals, and domestic peacefulness. 
44 But the laws, which reward treachery, and excite a 
secret war, which spreads a mutual suspicion amongst 
citizens, are opposed to the necessary conjunction of 
morals and politics; a conjunction to which men 
should owe happiness, nations, peace, and the whole 
world, some longer intervals of tranquillity and respite 
from the evils, which hang in clouds about it*" And 



a lth o ug h we have not to apprehend so great disorders* 
from the above mentioned rewards, nevertheless it will* 
be too true, as Beccaria observes, that, "the legisla^ 
tor endeavors with one hand to approach the ties o£ 
femiJy> relationship, and friendship, while with the 
Other he rewards him, who loosens those same ties(l).* 
I am unwilling now to undertake to argue of the 
pernicious influence, which rewards must, by their 
frequency, exercise upon any government, however* 
well established^ nor would I now attempt to show, 
that many a time, .because of these- rewards, we see* 
innocent persons to be brongbt before a court, and 
submitted to trial, notwithstanding that the laws, which 
authorize, or permit, the practice of offering rewards, 
have no other compensation in readiness for the honest 
citizens, • who are subjected to such inconveniences, 
but the heart-rending acknowledgment, which they- 
are compelled to express, if so fortunate, as to be soon 
enlarged. And this I wish not to" do now; 1st. Be- 
cause I fear to be led astray from the subject; 2d. 

(1) Rolin concurred in the same opinion with Beccaria, that a 
civilized society should by all means be caused to enjoy a perfect 
peace, and the fraternal love, which society inspires in all its mem- 
ber*. «*Tbi§ (the worshipping animals) was the source of the con- 
tinual wars which were carried on between one city and another ; 
and thiii was owing to the false policy of one of their kings, who, to 
deprive them of the opportunity and means of conspiring against the 
state, endeavored to amuse them, by engaging them in religious con- 
tests. I call this a false and mistaken policy, because it directly 
thwarts the true spirit of the government, the aim of which is to unite 
all its members in the strictest ties, and to make all its strength 
consist in the perfett harmony of its several parts." 
9* 



Because I fcel not confident, that my little ability w 
suffice well to speak upon the suiyect. Yet I feel s 
fied, that rewards have a powerful tendency to re; 
Que of the abovenamed means useless, and to wei 
the other ; particularly so, because the laws wouk 
in vain attempt to offer an equivalent indemnifies 
for the vexations, to which innocent persons are < 
submitted by the eagerness of those* who aim at ob 
ing rewards. Since sueh people, as accuse, or m 
another, on mere account of a rev^rd offered* 
most generally deprived of property ; and the sen 
them, who falsely or unwarily accused, or cause 
be apprehended, one, who was not guilty, would al 
no solace to him, who was unduly molested. The '. 
might make them responsible, who offer a reward 
the inconveniency it causes to others; but then 
laws could as well make it unlawful to offer rewaj 
There are three causes, whence the uncertain! 
the penalty derives ; namely, the impunity, which 
law grants to a culprit, the latitude, which the 
leaves to the judge in the application of the pen 
and the right of pardon* 



THE BIGHT OF PARDON. 



Great spirit of the true Father of a great people, ki 
within my breast the love of country, which caused 
to prefer to mourn a childless father, rather than see 
generous people, who were ready to forgive the w 



IAS 

number, not to punish the son* of their 
UMMrmng upon the ruing o^ their new-born country. 

Macchiavelli says, that " the severity of Brutus was 
not less necessary, than useful, to preserve to Rone 
the liberty, which he had conquered for her * * 
* * * * * * * ; a&er a change 
of government, either from democracy to tyranny, or 
from tyranny to a popular government, a memorable 
execution against the enemies of the present order 
of things is necessary." (1). 

(1) It would be but idle to discuss in tbe abstract whether this 
maxim of Macchiavelli be consentaneous to the absolute principle 
of the moral, or even to tbe positive morality of the Christian reli- 
gion ; because a revolution tends, either to overthrow a government 
contrary to those principled and morality, or to establish one contrary 
to both, the principle, and the morality. No doubt that it might be 
resorted to some means, by which to prevent bloodrehedding ; yet, 
so far, modem revolutions have but borne evidence to tbe veracity 
of that maxim.. At about the end of the last century, Louis XVI. 
was prevailed upon to wear the constitutional cap ; yet his readiness, 
in complying with the wish of the constitutionalists, served only to 
apprize men of the liableness of the laws to be violated ; and Louis 
fell a victim upon the altar of factions ; and the enemies of the new 
order of things were as free to conspire against it, as the friends of 
it had been against the old system of things ; and blood was spilt, 
until the warm friends of the old system had abandoned the French 
territoy , and the true friends of the new order of things had cemented 
with their blood a rising throne ; this to make way for the old sys- 
tem of tilings. The friends of the old system have only by half 
followed that maxim of Macchiavelli, and the friends of the new 
order of things have again deprived them of the government. Yet 
the French people, from their past experience, have only learnt how 
to violate the laws } and the present system of things in France, not 
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little acquainted with the intricate paths *f politico 
I can but subscribe to the opinion of the great Floren- 
tine secretary : yet, even admitting the necessity of an 
extraordinary execution after a material change in the 
form of government, I do believe, with regard to the 
action of Brutus, that the execution of the conspirators, 
against the newly established form of government, 
more served to inspire men with the due fear of the 
laws, which every man learns to disregard by the mere 
fact of a revolution, than to secure the issue of the 
revolution itself; because Brutus set forth the example 

secured by the fear of the law, which every man should have abided id 
bis bosom, will clear the way either to despotism, or to new disorgani- 
zation, and to civil and foreign wars. Riego and his consorts boasted 
of a revolution, which cost no blood ; yet they and the wannest 
friends of liberty fell the necessary victims to the restoration of the 
former despotism. The revolution of Naples might be likened to 
a victory of Italian boys on a fair, it ended with the removal of 
the booths ! Yet Wood was necessary to fill up the holes, where 
the booths stood. The revolution of Piedmont, sooner conquered, 
than accomplished, required the spilling blood in order to efface its 
traces. Revolutions, whether made in accordance with the universal 
principles of the moral, or not, are always the consequence of a new 
party rising against that, which rules, and therefore the conquerors 
must always take from the conquered the ability to rise again ; if 
they do net, more blood will be ever spilt by the reaction of parties, 
than it would be necessary to inspire men with the necessary fear 
of the law. No government is durable unless the law is universally 
feared ! — But this would not authorize legislators to introduce execu- 
tions, as penalties established by the criminal laws, which compose 
the penal code of a nation ; because a penal code is to govern men 
in time of peace ; and therefore regards citizens individually, and ' 
not parties. See Pun. of Death. 



of the unchangeableness of the laws, and consequently 
instilled in the Roman breasts both, the fear of the 
laws, and the abhorrence of tyranny. And the abhor- 
rence of tyranny grew so strong in the Roman breasts, 
that the same Roman people, who absolved the mur- 
derer of his sister, condemned Manlins to the fetal 
throw from the Tarpeian Rock; though the former 
had conquered for Rome a benefit, which, to enjoy, she 
ought to preserve by means of virtue, while the latter 
had preserved to her a greater benefit, life* 

" Thus clemency, (it is Beccaria, who thus speaks,) 
that virtue, which has very often been to a sovereign 
the supplement of all the duties of the throne, ought 
to be banished from a perfect legislation, where pun- 
ishments are moderate, and the mode of administering 
justice, regular and speedy." 

It has long been a subject of controversy whether 
the fundamental laws of a nation ought, or even 
could sanction, or create the right of pardon. The 
Northern barbarians, who were wont to obey a law, 
when princes were able to force them to obey it, 
appear to have sanctioned, or at least caused it to be 
admitted, that the will of the prince shall be the 
supreme law. But for this derivation of the right of 
pardon, it could hardly be accounted for, why we are 
to have laws, if one man is to have the faculty of 
annulling them, by absolving, by a simple act of his 
will, and pleasure, him, or them, who violated the laws. 

I, indeed, cannot conceive why people are so eager 
to revoke to themselves the right of making the laws, 
when it has been usurped by one man, or by the few, 
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if afterwards, by an act of their free will and choke, 
they cause all their labor to be wasted, by vesting in 
one man the right of baying them continually vioiatedl 

The French legislators showed a great propensity to 
hare the right of pardon severed from the attributes of 
sovereignty. At the time of the French empire the sots* 
reign himself had not faculty to pardon the guihy, who 
were condemned by a sentence of the said corte speeiA; 
except the case, in which the sovereign himself had 
chanced to pass through the neighborhood, where the 
criminal was to be executed. The emperor of Austria 
also, by creating the "giudizio $tatario" has renounced 
the right of interfering with the execution of the sen- 
tences emitted by that tribunal. 

That,' to which the philosopher is scarcely able to 
reconcile himself, is, why republican people show 
themselves so eager in preserving in their legislations 
the right of pardon; since it is just in republican 
governments, where laws, being supposed to have been 
enacted by the general consent of the whole people, 
should per excellence be the absolute sovereign. 

However, ancient people were not so inconsistent as 
the moderns are ; with them the people, who had made 
the laws, were held to be the only moral being invested 
with sovereignty; and accordingly attributed to them*- 
selves the right of exempting from punishment the 
violators of the laws; or in other words, the right of 
undoing the laws, which they had made. Manhuf 
appealed to the people, and not the consuls, as it is 
practised among modern people. Though that same 
faet would by itself admonish us of the ill consequences, 
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which are to be apprehended from that attribute of 
sovereignty, and lead people to know bow pernicious 
the sight of pardon may prove to be to those people, 
who wish by all means, to. have it preserved. Because 
sse read in the Roman history, that notwithstanding 
the inborn hatred of the Roman people for tyranny, 
it was yet necessary to bring the Roman plebs out of 
sight of the capitol, in order to have Manlius, who 
wkhed to make himself a tyrant, condemned. 

The* vesting the right of pardon in the person, who 
is charged with the execution of the laws, is, it ap+ 
pears to me, contrary to the very principle, in whose 
accordance such a magistrate is created by the laws. 
It is, no doubt, contrary to all received ideas of sove- 
reignty ; since we can hardly imagine how people may 
wish to be the sovereign in making the laws, then to 
choose vesting in one man the faculty of undoing, in 
contempt of their sovereignty, the laws, which they, 
the sovereign de facto, have made ! 
• There is no reason to wonder, that in a monarchical 
government, the sovereign should wish to, and does 
practically, attribute to himself the right of pardon ; 
because, if the law emanates from the will of the 
prince, the nullity also of the law may emanate from 
that same will: nor is it to be wondered, that the 
patricians should, in an aristocratical government, 
cherish the right of pardon, because they, who both 
make the laws, and cause tbem to be executed, ensure 
to themselves, by that means, the right of violating 
with impunity those laws, which the people are forced 
to obey : yet it is much to be wondered, that in a 
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pefftflar g oe cgamani this tight is not only pMnmi) 
bat vested is one person, who is subject to the law* 

I indeed feel a* if I were reluctant to stake wsj 
ideas manifest with regard to die preservation of tfcii 
attribute of the • sovereignty, whack we does either 
rested in one person, or existing of right in the peepk* 
Nor do I entertain any hope, that so doing win entitle 
me to the thanks of the human family at large : yet, 
as any attempt will always fail to correct, front their 
fery root, evils, which must recognize some causes, 
if we endeavor not to discover the causes of ihotf 
. lamentable effects, against which we aim at protecting 
ourselves, I wish to recal to the mind of the reader 
what I have said, where I have spoken of those, who 
have to make the criminal laws. 

I have led the reader to observe, that it is with them, 
who make the criminal laws, that the fear of being 
offended, is greater, than the wish to offend; now I 
wish to remind the reader, that they also, who make 
the laws, are men, and, therefore, liable to sin, and to 
yield to the occasions of crime: wherefore, guided 
both, by the fear of being offended, and the apprehen- 
sion of becoming the violators of the laws, they Onset, 
they intend to protect their property by the cruelty of 
the laws, and to escape punishment by the right of 
pardon. The common people most blindly fail into the 
snare by the very act of preserving the right of par* 
don, as an attribute of sovereignty ; and particularly, 
by vesting it in one man; because their names being 
either obscure, or unknown, they will be caused to 
suffer the penalty established by the law, before the 
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o&e, who might pardon them, to made acquaint ed both 
with < their mates, and their circumstances, thai lo feel 
inclined to exempt them from punishment. 
• lit to due to their good intention) mad to the purpose 
of this work, to acknowledge, that this fatal effect, al- 
most the end of the right of pardon, was not to be ap- 
prehended, or desired, by the first framers of criminal 
laws; jet, in order to obtain the real aim, and to be 
consistent with the purpose of these writings, it will be 
necessary, that I attempt to investigate the real caus- 
es, whence people have been so sanguine in their ef- 
forts to have the right of pardon maintained among 
them. 

The French, towards the close of the last century, 
exhibited to the world a rare example of true civiliza- 
tion; that is, they reduced into one body all the laws, 
which ought to govern the French nation, rendering its 
comprehension plain to every man. They, following 
the guidance of the Roman legislation, and supplying, 
aided by the wisdom of those French jurists, who were 
chosen to redact the old laws, the necessary laws, gave 
to the world a code, in which all human actions, 
which bear relation to others, were considered; and 
thus they succeeded, by calculating all the circum- 
stances, which either impel, or make man liable, to 
crime, in having erased from their legislation the im- 
mense latitude, left to the judge in the application of 
the laws, and in rendering the right of pardon unne- 
cessaf*'. 

Austria alone can boast for having followed the lu- 
minous example of France; (the more to be regretted, 
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the leu that nation is enlightened, since other nation 
only show, that even knowledge is to prove fatal to 
the poor!) and on the first day of January, 1816, she 
promulgated a universal civil code, and a short tune 
after, a penal one. Although the criminal laws 
were not all new, nor all humane; and although pen- 
alties did not preserve a just proportion in themselves, 
nor show a rational measure in defining the enormity 
•of crimes; yet the penal laws, comprehended in the 
Austrian code, did not offer so many inconsistencies, 
nor so much cruelty and uncertainty in the penalties, 
as are to be met with in the laws made without provi- 
sion, on a certain occasion, and then amassed, rather 
than embodied, with the other penal laws of a nation. 
The Prince of Austria, reserving to himself the right 
of confirming sentences, before their execution, has 
wholly rendered the right of pardon useless.' 

England, the living compendium of all human excel- 
lences, astonishing the world by her majestic men of 
war, and her numerous fleets, bewildering the minds 
of all men by her intrigue-like, and calculating policy, 
and subjecting every thing, men and cattle, honesty 
and commerce, to the impassible ciphers of an active 
and secret exchequering, has set forth the unaccount- 
able example of human impassiveness. Walter Scott, 
an emulator of a Great American, applied the power 
of the newly discovered steam engine to a moulded' 
imagery, which, like the supernatural barge, that car- 
ried the deliverers of Rinaldo to the retreat oflNtfnm- 
da, brought him, in spite of the winds of verisimility, 
across unexplored seas, to discover the homogeneous 
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feed to his intellectual contemporaries, in the history 
of the rode habits, and barbarous feats of the subduers 
of the Scotts and the Pits! — The whole population of 
England, as if acted upon by the VoUaan sparky inces- 
santly run after Scott's novels and histories. There, 
alms-houses and prisons, hospitals and gallows, are 
the refuge of the indigent and numerous portion of the 
community, while the rich man, as if he were the man 
of Voltaire visiting a minor planet, feels entirely un- 4 
concerned with the sufferings of expiring humanity. 
There the loco-motive engine drives, at the speed of 
20, or 30 miles an hour, the minds and the bodies of 
those, who draw, with the same velocity with which 
they are driven, the necessary bread from the convulse 
mouthes of the poor : if they can but succeed in finding 
the serial compass, we shall see all the pangs of living 
nature converted into fuel, to afford steam for the 
amusement of stored wealth! 

Yet, England has religiously preserved, down to 
this present age of civilization, the loyal laws of Al- 
fred the Great, the savage of Canute, the oppressive 
of William the conqueror, the inconsistent of the Hen- 
ries, and the treacherous ones of Elizabeth; the whole 
of them in a great bulk, without having ever attempted 
to apply the least power of a steam-engine to clear 
from the incumbrances of past barbarity her penal 
code, if she can, consistently, be said to have one. 

The rignt of pardon, and the cause whence it de- 
rives the cruelty of the laws, as yet govern the whole 
of civilized Europe, are owing to the ferocity of the 
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Danes, t6 the meddling of Priest* iri etrfl concerns, 
and to the unsettled governments of those people, 
whence we derive oar laws. Princes, as fierce as ig- 
norant, were wont to make laws for every, and each 
occasion; and these laws being neglected, when the 
occasion, for which they were enacted, had passed, 
and never repealed, by the enacting new ones for sim- 
ilar occasions; bearing, besides, the stamp of the fero- 
city of the times, in which they were enacted: the right 
of pardon was deemed to be the only means both, to 
correct the inconsistency of the laws, and to prevent 
cruel punishments; and as such, it was sanctioned; 
and as such, it is revered by the sons of modern civiliza- 
tion. 

Undoubtedly the right of pardon, and the im- 
mense latitude of the same penalties to be applied to 
different crimes, can be held necessary only among 
those nations, where the people are careless of them- 
selves, and legislators repine at the least labor. Let 
cruel and inconsistent laws disappear from among our 
heaps of laws, and the right of pardon will be no long- 
er necessary; let all human motives, which may be 
leading, or impelling, to crime, be calculated, and the 
immense latitude of penalties, as left to the judge, will 
be caused to disappear from our legislations. 

Legislators, wishing not to be, either wise or active, 
hope to find in others the wisdom, and the love of labor, 
which they decline to have. To have the right of 
pardon sanctioned by the law amounts to promulgat- 
ing the cruelty and the inconsistency of the laws: to 
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leavean immense latitude to th# judge ia the, applicar 
tion of penalties is to render the indolence manifest 
of those, who caused such laws to be enacted. 

How many times we see a law to be enacted, which 
establishes a different penalty, from that, with which 
the same crime was punished, by a law not repealed 
by the new one, from immemorable time unobserved,and 
now forgotten,, yet, thanks to our notions of the jurispru- 
dence, still living, though entirely useless. It'is but 
a few years since we heard of an instance, in which a 
Nobleman, a native of the oelebrated land of this age's 
civilization, was entitled by the law to prove the vali- 
dity of a title by means of a duel! And from what 
does this proceed ? From the heedlessness of the peo- 
ple, and the indolence of their legislators! 

I beg leave to repeat it once more, all around us 
speaks of civilization, except our criminal laws. A 
modern penal code might be considered an illustration 
of the chaos, which the creating hand of our Maker 
distributed to a world. 

We speak of certain people of the middle ages,, 
pointing them out as barbarians, yet their criminal 
laws are the most consistent, and, what we should 
blush to testify to, the only humane ones, which grace 
our criminal legislation. Our jurists, to become vers- 
ed in criminal matters, have to spend all their life-time 
upon the criminal laws of their country. We might 
compare our excellent jurists to the learned Antiqua- 
rians, who go travelling through loathsome deserts to 
discover the hurried remnants of nations, who only 
live in History! And yet criminal laws ought to be 
10* 
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of easy comprehension, and clear, not only to fit 
learned jurist, but to theadiot too; and particularly so 
tothat<;lass of men, who, the less they are learned, 
the nearer are regarded by those laws. " Penal laws 
should be written," says Senator Livingston, " in plain 
language, clearly, and unequivocally expressed." 

Reducing all what has been said to a few words, I say' 
that in order to persist consistently, on haying the right 
of pardon sanctioned by our fundamental laws, it is ne- 
cessary to suppose, either the laws cruel, or men de- 
sirous to have them made tyrannical. Because, if 
laws are cruel, legislators, rather than give themselves 
the trouble of making the laws anew, will think it to re' 
medy their cruelty, the making them useless, by means 
of the right of pardon. Let laws be cruel, or mild, they 
will always be caused to become tyrannical, whenever 
their execution depends upon the beneplaciture of one 
man; because laws may be tyrannical in two ways: 
1st. when they regard only a certain class of citizens: 
2d. when their empire is exercised through means of 
the will of one, or a few individuals. 

■ »* 

LATITUDE OF THE PENALTIES. 

The greater the latitude is, left to the Judge in the 
application of the penalties established by the laws, 
the more pernicious it is. Because the laws place, hi 
consequence of that latitude, the Judge in a situation, 
where he ever has to apprehend reproaches, whether he 
applies the greatest, or the least punishment, or the 
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meant hence ke is caused to lose, fat part at least, tbv 
honest boldness, which a Magistrate should always 
show in causing the severity of the law to be met by 
its violators. The Judge, too, is a man, and as such, 
he must live in society, and be united to it by all the 
ties, which, derived from blood and friendship, lead 
men to the sweet intercourse, which makes life deli- 
cious to us: wherefore, it will happen, (and this pro- 
ceeds from our very nature,) that they, who are plac- 
ed in circumstances, which make them liable to crime, 
will fearless the severity of the law: because, they, 
on account of their condition in life, relationship, and 
connections, will always entertain the hope of meet- 
ing but the least severity of the law. If we add to it 
that the majority of a community desume the enormity 
of the crime, from the severity of the punishment in- 
flicted upon the perpetrators of it, we shall easily per- 
ceive, what a great moral evil we have to apprehend 
from that latitude. Besides, they who petition for 
pardon, and he, who may grant pardon, will always 
feel inclined to supplicate for, and to grant pardon to, 
him, who hardly appears to be guilty, if his criminal 
intention is to be desumed from the penalty, to which 
he is subjected. Yet this apprehension would cease, 
if legislators would but love labor, and take for them- 
selves a part of the trouble, which they require judges 
to have ! % 

Speaking of those, to whose choice is left to lessen, 
and to increase, the severity of the punishment, or to 
pardon the offenders, I have supposed the whole of 
them to be honest men: if it be advisable to place 



mtn m eirtttaafttiieeft, whieh Mke tbeoa 
vartcate, even through the beettaeatioaft, I leave it to 
legislators, and to the wise and the wety-wiahara^e 
decade, for I an far from deeming myaelf " tatter Man 
the win" 

IMPUNITY. 

Finally, the impunity, as granted to one, who con- 
curred in the violation of the law, contributes, though 
in a lesser manner, than the right of pardon and the 
latitude of penalties, to render laws unarmed, and con* 
sequently useless. Because, if the violators of the 
laws cannot, or are not caused to, be brought to 
justice, the laws will be unarmed; and, if the guilty 
are not brought to justice, and then caused to suf- 
fer the punishment established by the law, laws will 
be, by all means, useless. 

Laws will always be unarmed, when, by their want 
of positiveness, and by their remissness, they deprive 
themselves of the aid of honest accusers; when they 
resort to other means, except the officers created by 
the law, in order to have the guilty brought to jus* 
tice; and finally, when they do not protect the lives of 
those same officers against the revengeful hatred of 
wicked and unpunished men, by causing the penalty, 
established by the law, inevitably to fall upon its viola- 
tors. (1) 

(1) Besides, there is another great evil to be apprehended from 
the impunity to be granted, the example of secret managements, as 
often the laws are compelled to set forth, in order to have etindnalt 
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Howeyer, if this is our lot in our present state of 
society, and with regard to oor criminal legislations, to 
here impunity granted to one, or some offenders, in 
order to hare the rest secured, it appears to me, that 

suffer the punishment that correspond* to their crimes. " What 
an example for the whole mass of the people would this be," says 
Beccaria, " if the pledged impunity should be disregarded, and if by 
means of learned cavils he should be dragged, notwithstanding the 
public pledge, to receive the fatal blow of armed justice, who an- 
swered to the invitation of the laws ?" — The well known trial for the 
murder committed at Salem, though it was carried on with the ut- 
most impartiality of justice, by means of just jurors, and an enlight- 
ened court, yet threatens to produce a sad moral effect People 
know not whether the law has granted impunity, or not, and conse- 
quently express their opinion, more according to their own feelings, 
than in accordance with the law, which is deemed not to speak a 
positive language. A crime of the most woful nature both, in its 
conception and perpetration, has filled with horror, not only the un- 
fortunate town, where those monsters, who perpetrated it, were 
born, but nearly the whole extent of this American continent; and 
the whole foreseeing mind of Providence, as if it intended for ever to 
grave in the minds of men the recollection of that awful transaction, 
permitted the principal party to destroy his own life, and removed 
to the abode of the righteous the undaunted chief of the tribunal, 
which was about to fix the doom of those, who were indicted for 
such a crime. And whatever be the result, it is now questioned, 
whether the confession, which, it is thought, served to convict the 
younger brother, shall be the cause of impunity to the elder, who made 
h; while people shudder at seeing the avenging rope to be twisted by 
the same hands, which were wont to open the book of revealed truth in 
the bouse of the Lord. " For it," adds the same Beccaria, " they are 
but too many, who have no other idea of a nation, than of a com- 
plicated machinery, of which the most skilful, and powerful men. 
move the screws." 
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this would be advisable, to hare the cases, in which 
impunity shall be granted, determined by the law; be- 
cause then, they, who shrink not from the liableness 
to ciime, would only hope for impunity in those stated 
cases; on the other hand, they would, though unwise- 
ly, and even vainly, hope for a probable impunity in 
all cases: hence, no means would be found to deter 
men from crimes there, where discipline is wanting, and 
laws are not feared. 

Among those nations, where laws, by being con- 
stantly executed, are always feared; where, rewards 
being not offered, the guilty are always apprehended 
by the officers created by the law; where the violators 
of the laws, being invariably tried, and sentenced ac- 
cording to their country's laws, are caused to suffer 
the punishment, which corresponds to their criminal 
actions: there the two means, which arm laws, will 
never fail. 

There is besides a remote, or rather organical im- 
perfection, which renders all criminal laws unarmed; 
that is, when laws are not necessarily executed ! That 
is to say, when the execution of the laws depend on the 
choice of them, who have to cause the penalties es- 
tablished by the law to be inflicted upon the perpetra- 
tors of crimes; in other words, when the laws have 
not created a Magistrate, who, by virtue of his charge, 
should attend to the execution of the laws. Because 
Judges, although liable to impeachments for misadmin- 
istration of justice in their sentences, are not held re* 
sponsible for their connivency in having the laws vio- 
lated, when, either by their silence, or by their not 
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tausing the laws to be executed, they suffer the viola- 
tors of the laws to go unpunished. 

There are three modes, it appears to me, by which, 
in a popular government, the unobservance of the laws 
may be obviated: 1st. by banishing all hireling accus- 
ers, and thus encouraging honest citizens, who always • 
will, guided by their abhorrence for the crime, bring 
ao accusation against the perpetrators of crimes, if 
they are not to be suspected of venality in so doing: 
2d. by holding the officers, created by the law, re-, 
sponsible for their neglects, whenever they have not 
apprehended, or at least pursued criminals, though 
they might conveniently have done so: 3d. by cre- 
ating a Magistrate, who was to be able, by the 
means put at his disposition, to cause laws invariably 
to be executed. 

We find among the laws of ancient Egypt one of 
Sesostris, which established a severe punishment for 
him, who, being conveniently able to save another's 
life, had not endeavored to save it! Why should we 
not, following a humane, and we might say, so chris- 
tian an example, worthy of all our civilization, cause 
a law to be enacted, by which they, who are employ- 
ed arid payed by their country, should be constrained 
to bring to justice, and to have them punished, who 
have offended society, or in other words, violated 
the laws? 

I hope, that now, every body will easily perceive 
why all laws, which tend either to prevent duels, or to 
punish duellists, are unarmed, and useless for their 
practical purpose. 
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Those laws are unarmed; because the crime ill not 
specified; because the number of the guilty is too great, 
and the degree of guilt of every one, who assist- 
ed in fighting a duel, too indeterminate; because the 
penalty is uncertain, since it depends upon the issue 
of the duel fought; because the perpetrators of that 
crime, may escape punishment, either by means of 
the right of pardon, or by that of the impunity, which 
might be granted; because laws against duelling be- 
ing not positive, honest citizens feel much more to of- 
fend men, by accusing them, who were concerned in 
such transactions, than the law, by not accusing the 
guilty; because the officers, created by the law, either 
Cannot suffice to apprehend all the persons, held guilty, 
or feel the revenge of men, whenever the law does 
not protect their lives, by causing all the persons ap- 
prehended always to suffer the punishment established 
by the law; because those same officers will be un- 
willing to give themselves the trouble of apprehend- 
ing, or even pursuing, persons, who may afterwards 
be holden not guilty, or even pardoned; because Ma- 
gistrates, who also are men, and live in a state of civil 
society, having the free choice to cause the guilty to 
be pursued, or to let them go unmolested, will always 
prefer to be friend with men, who alone can do them 
good, or injury, rather than with the laws, which are un- 
able both to do them injury, and to protect them against 
injury; finally those laws are unarmed, because among 
modern nations there is not a Magistrate, who ex-offlcio 
attends to the observance of the laws. 

Besides laws may be radically unarmed; that is, 



km* fe«p tJwir very totuie may 4<«nve tb emyW es 

of A© m£ftn%fcy ybicfe to fro both, carried into execu- 
tion, and constantly observed, l-aws are radically un- 
Wmdy Mir vtan tfcey are unjust; 2d- when th^pe- 
«altie§ )e#a^li9he4 t>y t^ani are sifter cruel, c*,u|ir 
jus*. . Laws are unjust when, in making certain ac- 
tions criminal, they follow not the. measure of the 
vmm mkmk fte indivkluaj man in. a ,s$a*e, «f civil 
soeintyist 4eemed $o receive from the acjion s, which 
the. laws make: crjuninal. The punishment is cxjwbI, 
whjgn, it gpes beyond thQ intensify, that is deemed 
necessary to indemnify society for the injury it has 
received, and to prevent tfye giflty from repeating the 
same offence before he has fully atoned for it s jt if 
unjust in two modes ; 1st. When it is not equally felt 
by all those, who have made themselves guilty of the 
same offence ? 2d. When it is severer, than the pun- 
ishments established for greater offences. 

If the laws, in order to be just, must consider the. 
extent of the injury done to society by the actions, 
which they make criminal, and then, establish Svpenalty* 
which should bear a proportion to the other penalties 
established by the laws, which govern a nation, we 
may easily perceive why the laws against duelling are 
always unarmed at the practical .purpose, for which 
they were enacted. Among several nations the kill- 
ing a man in a duel is considered to be murder of the 
first or second degree; although no man will show the 
tame abhorrence for the duellist, which he shows for 
the murderer : yet the laws punish these two crimes with 
the same punishment, while this difference is extant^ 
11 " 



that every man is Katie- to be murdered, aad'fsw men, 
or none, are liable unwillingly to expose themeelvee 
to slay, or to be slain in a duel! 
* - Laws against duelling, being made by the few, meet 
generally prejudiced men, carry with them the ineon* 
sistency, which is wont to characterize the actions of 
prejudiced men, and of the few, who pretend to set up 
themselves for a model of the actions of all men. PuWi© 
opinion is the sum of the whole number of individual 
judgments expressed upon one same subject; and, as 
men may have good sense in spite of the laws, which 
aim at depriving them of their natural reason, it will 
always happen, that the law will constantly be an* 
armed, Which punishes with death the wretched hw* 
band, who sought in the chance of a duel that j^- 
venge, which the laws of his country are unable to 
offer him. 

Public opinion will always be in favor of duels, and 
the laws against duelling will always be unarmed, as 
long as the seducer of a wife, and he, who feloniously 
assauhsanother, and he, who betrays an innocent daogh* 
ter, are to be condemned, by the way of atonements; 
according to the Romish tariff; and they are to suffer 
death, who, in attempting to protect their reputation; 
were so unfortunate as to slay him, who deprived 
them of all social happiness! 

Thus epiloguizing I say: that, in order to have laws 
capable of preventing or punishing duelling, it is ne- 
cessary to make duelling a special crime, by means of 
a positive law; and then create the means, by which 
to have the law executed. 



DMk if we imMf wish to have such * practice ;ex- 
tar |ielod from its very root, it is necessary to provide 
so, that national habits may be caused to derive from 
national dtseipiine; and then cause discipline to be- 
come almost in variable, by means of wise laws* 

Moreover if we wish net to reform our habits, then* 
in order to have that practice suppressed it is neces- 
sary that parents, ia choosing the master for their 
children, take notice both, of the abilities, and the 
moral habits, of ban, whom they are to entrust with 
the education of their sons. 

It is necessary that legislators, instead of abandon- 
ing the care of destroying .the seeds of evil to the 
Ministers of the Gospel, who appear unwilling, or 
unable, to do it, should enact such laws* as would spare 
to citizens the trouble of assuming to themselves the 
right to pronounce upon the private actions of men: 
and this end will be attained by the mere act of having 
all the special laws enacted, which relate to the crimi- 
nal actions, perpetrated in a state of civil society. 

It is necessary to lend to the judge the necessary 
boldness in causing the severity of the law to meet 
the guilty; and this end will be obtained by causing 
the judges to be exhonerated from the immense lati- 
tude left to them in the application of the laws* 

It is necessary that the guilty should always, and 
inevitably suffer the punishment established by the 
law; and punishment will always be inevitable, if laws 
are armed, and the causes, whence the uncertainty of 
the penalty derives, are caused to disappear from our 
legislations. 
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ft is necessary *6 tomhdih tatrfcmes, to JfeManin- 
tng the number of those, who, being Cbfttteitttll ki*gb*- 
mg a duel, are to he heW guilty. 

It is necessary to punish due&sfs forth* crime *f 
having fought, on their own accewirt, in spite of <ikm 
laws; and not for hating, hy an action ttnaimtog at 
crime, Wounded or killed a man. 

It is necessary to punish, V not the moral cause* 
6f duelling, at least the physical ones; and this hy 
mean* of specified penalties established by positive 

laws. 
Finally it is necessary, that the penalties established 

by the laws, idiieh relate to duels and to their physi- 
cal causes, bear a just proportion to the penalties e#* 
tablished by all the other laws, which are made to 
eonpose the penal code of a nation. 

THE NATURE OF PENALTIES. 

The condition, in which human events have plated 
my country, takes from me the hope of ever sharing 
with others the honorable labor, which every ekizen 
is proud to sustain, of attempting, by means of hu- 
mane and rational laws, to contribute to the happiness 
of one's own country: wherefore I must deehne, v in 
this place at least, to speak of the intensity of the 
penalties, which are to be established by the laws, 
which relate to duelling and the physical causes of 
duels; though, in order to fulfil my task, I shaH speak 
of the' nature of the penalties} which, according to 



my manner of viewing things* might be usefully, ts- 
UbJished by those laws. 

Opening the penal codes of nearly all the nations, 
tjiat were, and those, that are, it is, no doubt, much to 
be wondered at finding, that among those nations, 
whose government is monarchical, the laws establish, 
corporal penalties in a greater proportion,- than the 
pecuniary, while among those people, whose govern* 
merits are despotical, aristocratical, or republican, the 
greatest proportion of crimes, (thefts, homicides, and 
few others excepted) is to be expiated by gold alone, 
or by an addition of a trifling bodily punishment. (1) 

.Ancient republics however, appeared much to rely 
upon moral punishments; and they had two kinds of 
such panishments: the one negative, and the other 
positive. Infamy was the positive moral punishment. 
Deprivation, or refusal of honors and premiums, was 
the negative. The positive moral punishment appears 
entirely to have vanished from among modern people ; 
the negative gives perhaps some, but very rare, symp- 

(1) It is but an accidental coincidence, that pecuniary punishments 
are made use of in despotical and popular governments, in a greater 
proportion, than in monarchies : hence I wish it to be understood, 
that I purpose not to show any likeness between the two forms of 
government The despot establishes a pecuniary penalty, not as a 
punishment for a crime, since he causes a bodily punishment also to 
be inflicted upon the guilty, but as a means to deprive the heir of the 
ability to revenge his father ; republicans establish pecuniary penal- 
ties as the corresponding punishment of criminal actions, because 
with them fortunes being nearly equal, they feel, that he will be put 
to a great inconveniency , who is to pay a proportionally large amount 
of money, in order to indemnify society for the offence done to it 
12» 
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testt of lift, among those nation* whose particular 
form of government admits of a national represents 
tion. However it might be asserted, and this perhaps 
as a thing of fact, that the negative moral punishment 
also has lost all its efficacy among us, for the reason, 
that we have not national discipline established or 
maintained by our laws, whether governments are 
Monarchical, aristocratical, or republican. Since, 
whenever honors and Magistracies are not received, 
and bestowed, through means of a national education, 
interest and ambition will always be the absolute 
moving causes to contrive, not to deserve, but to ob- 
tain them: hence this negative punishment loses all 
its efficacy; because they, who do not receive hon- 
ors, cannot hold themselves slighted for not having 
deserved them; and they, who do not deserve them, 
cannot lose the hope of obtaining them, since they 
are no longer the reward of merit and virtue* 

I have accounted, I believe, for the reason, why in 
monarchical governments pecuniary penalties should 
not exceed the bodily, in my essay on the practice of 
duelling, where 1 say; their laws emanating from the 
will of one man, who feels it to be of the first consequence 
thai his will should be done, it follows, that these laws 
sure more strictly observed : because the absolute pur- 
pose of all laws in a monarchical government being 
that of having the will of the Prince constantly done, 
there we find bodily punishments so far to exceed the 
pecuniary ,Jas we meet but with a few instances, in which 
crimes may be atoned for merely by a fine. The 
reasonableness of such an excess will be plain to every 
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One, who trill but observe, tkat among those nations, 
whose government is monarchical, there are very rich 
subjects, or vassals, who would with impunity sneer at 
the laws, if they were merely to be fined for their ▼io- 
iation ; since many of them would be conveniently able 
to ransom themselves from bodily punishments, one* 
hundred times perhaps, and then be ready to violate 
anew the law, and to cause the Prince to fall frorJP 
his throne. Because when once the Prince suffers 
his will to be disregarded, he has ceased to reign! (1) 

(1) We should not strictly adhere to the abstract maxim, " that 
love is a better support to a throne than fear; " because those 
kings, who looked for no other means, to cause their authority to be 
respected, were always slain upon their thrones : since the wicked 
are better able to conspire against a sovereign, who relies upon the 
love of his subjects, and the people are as unable to shield a king 
under their lore as incapable to shake- off the fetters, riveted o* 
them by a firm tyrant The tear of making himself gouty leads one 
to be good : and men, who in any way are caused to be good, will 
ever love him, who by his firm government, and by positive and 
always armed laws, both protects and respects them and their 
property. Though we read of many tyrants, who, in consequence of 
their cruelty, lost either life, or the throne, or both, we are not 
justified for readily concurring m the opinion, that fear » a treacherous 
support to a throne : because it is suspicion, and not fear, whiesi 
causes thrones to shake. 

It is to be admitted that experience teaches us ; 

" Quanto e lubrica al trono infida base 
Lo sparso sangue." 

But it is also worth making the following distinction of fears : the 
fear of the law ; and the fear of the prince. It is never the fear, 
which arises from the absolute observance of positive laws, which 
causes thrones to be shaken ; yet it is the fear, which arises from 
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• Despots most commonly make use of both the bodily 
and the pecuniary punishments; that is, they cause a 
bodily punishment to be inflicted upon the violators 
of the laws, and then hare their property confisca- 
ted; because thus they enrich themselves, even by 
means of the crime committed by their rich subjects, 
and free themselves from suspicion, by taking from 
the heirs the means to act, the property of the guilty ! 
With this sort of rulers every thing is depending on 
their uncontrolled will ; and their will being forcibly un- 
just ; wherefore necessarily hated; it follows that they 
must live in suspicion : and suspicion renders it ne- 
cessary with them, to enrich, in order to buy new ad- 
herers; and to impoverish their enemies, in order not 
to fear them. 

In a popular government pecuniary punishments 
most generally exceed the bodily; among those na- 
tions, whose government depends on the will of the 

the cruel disposition, and suspicious nature of him, or them, who 
govern : because, when men know what they have to fear, contrive 
to avoid the evil, which awaits them ; and provided the evil is of 
such nature as may be avoided, they will never make themselves 
liable to a greater inconveniencey , than that, which they have to sub- 
mit to in order to avoid an evil, which affect them only through their 
behaviour. But when the evils to be apprehended are uncertain, 
and therefore not such as one may protect himself against ; then 
he thinks it better to meet a positive evil, than live in apprehen- 
sion of greater and unknown evils. The prince, who causes his 
subjects, by his suspicions and cruel nature, to live in suspicion, 
places them in the fatal alternative of meeting a positive evil, rather 
than abide perpetually 

" H primo, e il peggior " dei mali, il dubbio ! 
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few, the?* are but few crimes, tot yrttxAt gold canclot 
mate amends* 

Nobles in the government of life for- have > show* 
all the wickedness of their minds, by the mere fact of 
establishing such pecuniary petialtieis: they a ppea r to 
have aimed at tiro things: the one, to ruin one another 
by means of the excessive intensity of each penal* 
ties ; the other, to keep the multitude, who always are 
poor in an aristocratical government, continually de- 
pending on them. 

The few, who govern* among those people, whose 
government, either isaristoeratical, or has a tendency 
to concentrate itself in a lew hands, do practically 
succeed, by means of such laws, in raining one an* 
other; because, the penalty , being such as would im- 
poverish the violator of the law, will always cause 
him, Who is oondemned, whether impoverished, or hn> 
prisoned m a debtor to the State, to cease to belong 
to the number of the rulers; and therefore the go* 
vernment wouh! be concentrated in fewer hands* 
Besides they, who rule every thing in an aristo* 
cratica] government, being always looked upon by the 
great hulk of the people as tyrants, will ever have it in 
their power,- almost with impunity, to calumniate the 
one of them, who should dare to oppose their tyr anni* 
cal schemes \ because pecuniary penalties being not 
such, from their very nature, as to awake feelings of 
sympathy towards htm, who is caused to suffer them* 
the people will always show their hatred, whenever 
they are able, to any of them ; and the few, profiting 
even of this foolish hatred of the people, will tee him, 



who darted to oppose then, poor md impitied, to offer 
to the blind and rejoicing multitude the living exam- 
ple of their might and tyranny. 

They obtain also, by means of these laws, to keep 
the multitude dependant on them; and this for two 
reasons : 1st. Because they, attributing to themselves 
the faculty to ransom themselves from bodily punish* 
ments, as established by those laws, which regard the 
crimes, most commonly committed by the lower orders 
of society, preserve to themselves the right of offending, 
with impunity, the multitude : 2d* Because they are 
sure by means of pecuniary penalties of depriving of 
liberty any of the people, who should either violate 
the laws, whence the few derive their power, or be 
caused to violate them, or merely be accused of having 
violated them. Besides the nobles, from the wery na- 
ture of such governments, bare always It in tkei* 
power, to extort from the people those sums, which 
will enable them both, to ransom themselves from 
bodily punishments, and to offend anew the multitude. 
Nobles, if we look to the only aristocratical govern- 
ment now existing in Europe, cannot always be sued, 
and when they may, the poor is scarce able to offer 
the bail necessary for sueing a rich man. The poor 
have no shield against such laws : honesty itself may 
cause them to be deprived of liberty; and at all 
events, they will often be caused to lose their liberty, 
by the mere fact of being sued. The multitude always 
surrounded by the snares of the laws, have no other 
safety, than to seek protection under the invaders of 
their rights; hence prisons are peopled by the daring, 
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but poor, citizens, who attempt to xaite a ditdb against 
an overwhelming tyranny. The multitude mart ein 
ther be the slave of the nobles, or see their families 
ruined ! Add to it the debtor laws, and the poor shall 
always be guilty ! (1) 

(1) England might be cited as a practical illustration of the many 
evils those people are to suffer, whose governments have a tendency 
to aristocracy. The rights of the common people of England ap- 
peared to be well protected by the Magna Charta, which the nobles 
and the clergy obtained from King John : yet the people, uncon- 
scious of their rights, abandoned the care of protecting them in the 
exercise of .their individual rights to the same barons, who had 
forced the king to the recognizance of them. Wherefore the nobles 
and the rich, who were charged with making the laws for the whole 
of the people, aimed at protecting, by means of laws, their growing 
riches and estates : and this they obtained : by enacting laws, which 
protected more their commerce, than manufactories, though able to 
exclude the poor from enterprise, since capitals were necessary to 
establish a manufactory ; by causing the common people to work at 
home, and to sail afar in the employment of capitalists, who, Testing 
foreign wealth in their manufactories, succeeded in attributing to 
themselves the government of the nation, by making the state their 
tributary ; finally by putting money out of the reach of the common 
people, by means of consols, and by causing machineries to supply 
to men. The ill-omened discovery of America, where innumerable 
populations gave way before the modern Choramites, who wor- 
shipped again the golden lamb, caused the fatal metal to flow into 
BrgJiwd, thvaugh the proud but inert hands of the Spaniards. Hence 
tfie English rich have belied the saying ; ikatmin U dependent 
<W man ; henee they have suceeededm rnadering the s*e*t bulk ef 
the people dependent on them ; hence, tuey have, shewn, that tl* J 
maybe deemed eminent in knowledge, and excellent in Christianity* 
though continually doing to others, what they would. not wish 
done unto them ! — There machines are made to supply workman- 



Ajaeng those people, whose government wa* popu+ 
lar, pecuniar j penalties proceeded from a purer 
source ; particularly so with regard to ancient repub* 
lies. Private fortunes* being nearly equal in popular 
governments (at their origin, I mean,) cause pecuniary 
penalties to be equally felt by all the citizens. There 
the public treasury, which is not, and should not 
be rich, is supplied by the violator of the law, who by 
the mere fact of supplying the treasury of the nation 
to which he belongs, indemnifies society for the injury 
it has received by his criminal action, and plaees 
himself under the necessity of living in penury, thus 
making an adequate expiation for his crime. By 
means of such penalties the State is not deprived of 
the labor of one, who may again be a good citizen, 
when once he has expiated his crime, by suffering the 
penalty corresponding to the injury, which society 
thinks to have received by his criminal action : and 
the public treasury is not impoverished by the build- 
ing prisons and keeping there men, who become use- 
less to themselves, and buithensome to the same soci- 
ety, they have offended. 

But as soon as the polish, which men naturally at- 

ship ; railroads and loco-motive engines, to the usual means of con- 
veyance, which required the aid of man ; and machines and steam 
eoasame the breed of the poor, yet prodtee nothing, that is a%)« to 
ejaen hanger* 'The people herd, Hke the cattle of I\il r p ho ta * o, 
tmaatly nsjjt frr the anhaVting of the bfmeioaot gates of took peri* 
charity ; and ovary day thank them, who have taken every thing 
font them $ and every day hope to obtain the morsel of bread, to 
eti which they live. 
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tain by the increase pf society, caused this equality of 
fortune* to disappear from among * republic, thorn 
same laws, wfych required a pecuniary atonement for. 
any violation of them, were the cause of the ruin, and 
the ftli of the republic : because the poor and indus- 
trious citizen was always to be ruined by such pewi- 
ties; while the rich, and lazy, would scarcely. have a 
perception of it. Hence the rich were able to offends 
with impunity, the poor, who, incited by the offence* 
sought the revenge, which inade it necessary to buiht 
prisons. Fatal abodes built for the poor alone i 
Abodes to build which the rich contribute what the/ 
deny to the hungry multitude, who, placed between 
the sword of the Jaw, and the misery to which they 
were born, learn to hate the rich, who have it in their 
power to ransom themselves from punishments* 

With regard to modern republics, it would appear* 
that the majority of the legislators of a free people, 
on consideration that the public treasury is always to 
be supplied by the private fortunes of citizens, have 
had this in view: to derive from the very offences 
done to society, as much advantage as they were con- 
sistently able. Wherefore, establishing the principle, 
that crimes should be expiated, in a great measure, 
by randoms, they entertained the hope, that the pub? 
lie treasury would «w*uaUy be supplied by the wo* 
fetors ef the laws ; and thus be, in part at least, exon* 
erated from the taxes, which they, as men who pos- 
sess property, were liable to feel more, than others. 

But whatever be the origin of pecuniary punish- 
12 
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inents, and however useful such penalties might hav* 
proved in the infant state of civil society, there is no 
dofcbt, that in the present condition of society, they 
are unjust: because a fine, being either to be paid 
materially, or to be made up by one's labor in the 
State prison, will cause the different violators of the 
law to receive a different punishment for the same 
offence ; since one will be caused, by his original sin 
of being poor, to lose his liberty ; while the other, by 
his innate virtue of being rich, will not be caused to 
pay his crimes dearer than his most silly amusements. 
This injustice is universally felt, (as I shall show, 
speaking of the punishment of death) though not uni- 
versally expressed, and it is the cause of that un- 
christian hatred, which the common people show to 
the rich. This injustice is the cause of the abhorrence, 
which the mass of the people feel for their laws and 
their magistrates, and of all the crimes, which are 
committed through despair; when one abides no 
longer the hope of obtaining what he deems necessary 
to sustain life to him, nor of seeing the offence done 
to him, avenged by the law. (1) 

(1) It is with regard to this circumstance, that pecuniary punish- 
ments are differently felt by the different violators of the laws in our 
present condition of society, where the accumulation of wealth can- 
not be obviated, that I have said, in the essay on the practice of 
duelling : he, who takes honor from a man, or any thing more 
valuable to him than gold, must buffer punishment in his per- 
son, and not be permitted to set a price upon another's infamy. 
Because indeed to what does it amount to condemn one in 10,000 
guineas, who possesses 500,000, if he be not placed by such penalty, 



. The potf&r* moral penalty, or infamy* still exer- 
cises some influence among those people, where pre- 
miums are decreed to virtue and merit: the illustri- 
ous Beoearia says : " Infamy is a sign of public dis- 
approbation, by which the guilty is deprived of the 
suffrages of his fellow citizens, of the confidence of his 
country, and of that kind of fraternal lore, which so- 
ciety is wont to inspire." But the same writer adds, 

"it is not within the reach of the law to inflect it !" 

*••••* •••• 

* * • • Thus it is necessary, that the 
infamy, inflicted by the law, be the same, as that re* 
suiting from the relation, that things bear to men, and 
in conformity with the universal moral, and with the 

in ciiewnsUnoes, which will either prevent him from repeating the 
same offence, or deprive him of the ability to do again injury to the 
person, he has offended? — The poor alone, who cannot pay his 
ransom, will meet the deserved and adequate punishment. For this 
reason the multitude, and many an honest man, look with contempt 
npon him, who receives a price for the infidelity of his wife. Alfieri, 
relating the transaction of a duel fought between him and the hus- 
band of his English Nimphe, says, " I must feel very much indebted 
to this young husband for his generous behaviour ; because he would 
not kill me, though, in all probability, he might have done so ; and 
would not have me condemed in money, as the law sanctions in 
the country, where every offence has its tariff, and that, against 
matrimonial ties, has it very high." The behaviour of the English 
nobleman will, most generally, be held generous ; and if so it is, 
how will the law be respected, the violation of which is a cause of 
praise ? — And if the law is not respected, shall it be able to deter 
men from crimes ? 



{fortta? morals, ' as resukmg from the sfeveral Byitems, 
winch will always be the abaoiute legislators of the 
common opinions of a nation." 

The Florentine Secretary says : **the universality 
of men lire content, when neither property mm hmor 
is taken from them." 

Now if we combine together the opin io ns of these 
two great philosophers, it will result, that whatever 
be the partial systems, and the universal moral, which 
are prevailing in a nation, men will never give, by 
their speeches, had fame to one, who has not taken, 
either honor, or property from them ! It is with rela- 
tion to this, I believe, that Beccaria subjoins; "The 
penalties of infamy should be, neither too common, 
nor fall on a great number of persons at the same 
time : not the first extreme, because the real and too 
common effects of the opinion Weaken public opinion 
itself! not the second, because the infamy of the 
many is resolved into the non4nfamy of the whole 
number." 

According to the definition of infamy, as given by 
Beccaria, the penalty of infamy could not be inflicted 
among those nations, where the people cannot confer 
charges, dignities and magistracies: and this is the 
reason, why I should rather incline to the opinion 
of Macchiavelli ; that men, though unconcerned with 
almost every thing, that surrounds them, yet are un- 
willing to submit to offences done to them in either 
honor, or property; and therefore he, who thus 
offends them, will be held infamous. Wherefore it 
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will fee but in. taia* that the law .attempts to aflfei* 
ftwtjr to actions, which do not ofifcnd the generality of 
men iu their honor, or property* 

It appears to me, however* that infamy cannot be 
made u*e of cub a means to punish crimes, among those 
nations, where national habits are. not , derived from 
national discipline; because, if infamy (according to 
Cornelim Fronto de d\jf; vocabtdonm) ex wultorum 
Hrnume naectimr, the many will never make the of? 
fences, which do not, and cannot, affect them* the aubr 
ject of their conversations* , 

He, who betrays his country, will be marked with 
infamy, because, his treachery does, or threatens te do, 
injury to all citizens : bat a people, of servants will 
never hold him to be infamous* who betrays their 
common tyrant; unless they are taught to believe, 
and* do in, fact believe, monarch* to be supernatural 
beings, and servitude, a present of the Divinity. 

He, who refuses to bear arms in defence of his 
country, is held to be infamous. The lazy were hold? 
en infamous by ancient people, as it may be. inferred 
from the following proverb i irfawU* dictus est ah anti* 
qui* digitus medius 9 propter ignaviam ; quoniam indigerc 
videatur aliorun* defensione* Fersius, who, in order to 
mark one with infamy, says, in his second satyre, *«/«-. 
midigito lutirahbm ante sofcw $xpiat y appears to con- 
firm the proverb. And it appears to me, that the law 
ought to be highly priced, which could be successful 
iu causing the la*y to be marked with infamy ^ and it 
could easily .attain the aim, if all citizens were ap- 
prized, that the lasy do them injury in their property, 
12* 



since they mast eat a part of what it earned by in* 
dastrioua people. And the nation, who could hare 
such a law, both enacted and feared, would need but 
lew criminal laws, in order to punish crimes. 

However this clearly results from what has just 
been taken into consideration, that infamy cannot 
proceed from the law, unless national education also 
is determined by the law ; since the law, if habits are 
not national, cannot force men to make such speeches, 
whence infamy is to be derived lor him, whom the law 
declares infamous. Nay, the law is not even capable 
of protecting citizens against infamy ; since one may 
become infamous (where laws preserve not good mo* 
rals) from the nature of the offence done to him, as 
we read in Cicero— 6 ver. Quo in oppido mtdfaa 
famUio8 totas inperpetuum infames tuts shtpris flagitikt- 
quefedsti. Daily experience shows the practical truth 
of Cicero's opinion of infamy ! 

There is another kind of infamy, commonly called 
ignominy. One may derive ignominy from the very 
nature of the action, he has perpetrated, or have it 
inflicted upon him by a judgment pronounced by oth- 
ers, either on his habits, actions, or works : viz. Cicero 
de pro. con. JUbafauuna plaga concidk igwmmia $e- 
natua. Cornelius Fronto thus defines ignominy ;........ 

ignominia veto imponitur ab eo, qui anvmadvernone notare 
potest. 

The Jurist of Louisiana has introduced this penalty 
in the code proposed for that State : where we see the 
guilty sometimes, deprived of all the rights of a citi- 
zen, sometimes, of those of the first and second class* 
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Notwithstanding I am inclined to believe, that suelt 
a'penaky cannot be efficaciously, or even with justice^ 
indicted upon duellists; since those actions alone, 
which are prejudicial to the public welfare, or to every 
individual, who composes a nation, may be held igno- 
minious. 

To seduce a wife, to betray a maiden, to defraud 
his creditors, to cause the army entrusted to him to be 
defeated, or to neglect improving the opportunity to 
do advantageous feats, are actions, which the law may 
usefully mark with infamy : because they either are 
prejudicial to the generality of the people, or may 
severally offend every citizen, either in their honor or 
property ; wherefore every one will disapprove them, 
and consider him, who has made himself guilty of any 
of such actions, unworthy of honors and magistracies* 
But duels, such as are fought in our present state 
of society, do offence, neither to the honor, nor the 
property of the multitude. 

If those, who have, in any way, to govern a re- 
public, were to be chosen, according to the prac- 
tice of the Athenians, that is, excluding those, who 
are neither husbands, nor fathers, the law might 
efficaciously establish the punishment of ignominy for 
seductions. (1) libels also eould, in part at least, 

(1) " Admirable is that law," says Montesquieu, " which ex- 
cludes from the magistracy, and even from admittance into the great 
council, the children of those, who have lived or died insolvent, 
except they have discharged their father's debts- — It has this effect : 
it gives a confidence in the merchants, in the magistrates, and in the 
city itself. There the credit of the individual hasstSH all the weight 
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be prerented by affixing infiuny fo On* offence, if 
magktrafes were choaen from among them* who bar* 
to lave their good name, not only for themselves, hut 
for the sake of their children. However assaults and 
battery, and duels, require, I think, bodily punishments t 
more so, since, according to our present public opi- 

of public credit." I have cited here Montesquieu, in order to show, 
that the ancients valued practical honesty much more than we do J 
particularly so, because, in the library of tme of the first universities 
in the country, I found the opinion of the almost oUvine spirit ef 
Uyislation, «« an excellent law r etc," countersigned " an unjast 
one." — Why is that an unjust law ? Because it punishes the guiltless, 
answer those, who see in the magistracies nothing else, bat the 
salary, which they are to receive, who are chosen magistrates ! I 
had wished to hear a lecture upon that law, before the book was 
suffered to stand thus marked : before people were made aware, "mat 
magistracies were instituted for the universal benefit of the republic; 
and not for the personal advantage of these, who were to hold them t 
W$at weald the sjbosts of oar ancestors think of modem honesty,, 
were they to handle that book ? Is it that people have nothing to 
apprebend from their bestowing magistracies upon persons, who are 
made accustomed coldly to witness the desolate tears of the orphans 
and the childless, whose nearer relations died of sorrow, after having 
been deprived of their last penny by the fether of their magistrate .* 
if that law was to be holden absolutely unjust, how many times 
woaJd efattaren he indebted to the want of honesty of their pares* 
for testation they hold » life I Weald not parents he mere can* 
turns m their enterprises, if they had to apprehend the prejudice of their 
sons by their misconduct ?— The Almighty punished in the forth* 
coming generations the sin of man. " If He were to be holden un- 
just, we shall not hold Him snwise ; because parents thus learat to 
love virtue as' much as their children." And Virtue and morality 
will new bless a people, unless they aw catted to admin them tat* 
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men, imprisonment caste a stain upon him, who ha* 
been caused to susstr punishment. 



EPITOME. 

Reducing all that hat been said to a practical em* 
cmsion, we have; that; 

To extirpate from the veil of polish the ivy, which 
takes life from the proud spreading tree of c£vihssa<» 
tk*n, or in other words, in order to attempt suecessv 
fully to suppress the practice of duelling, two things 
are necessary, namely, national education and posi- 
tive laws* 

National education will be caused to be introduced 
among any people, if both the rides, whieh are to go* 
vera the preceptors of youth, and the mode of acting, to 
which the teachers and Use pupils are to conform their 
actions and behaviour, are caused to be derived from 
the legislative assembly of the nation, and protected 
by the laws. A nation may, under any government, 
require preceptors to conform themselves to certain 
rales, and to possess the qualities, which the mode, 
established bj the law, requires, and the alumni, to 
conform themselves to a certain behaviour. The cor- 
responding punishment, even before national diset* 
pline is agreed to, will be, for the preceptors, preven- 
tion from giving instruction : for the alumni, suspen- 
sion, and exclusion from - schools, or Gymnasiums. 
Ismfsmmy* or incapacity to certain charges of the re* 
public* should be affixed to every such effiraee ; in a 
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greater CMglVO IDr 1M preeeptiOf*. If' 100 preceptOfV 

are required to possess ne c es s ary qualities to instrtfet^f 
parent! will, on their own account, cause their chit* 
dren to conform themselves to the behaviour required 
from them. The laws, which are to govern hence- 
forth, must be made anew. It is too ridiculous to 
boast of our civilization, and to overrate the march of 
the intellect, if we are still to be governed by laws, 
yhioh, while showing the ignorance and barbarity of 
the times, in which they were enacted, proclaim botfr, 
the ferocity of mind of those, who enacted them, and 
the selfihness of those, who sanction them. Bat laws 
-should consider the man of civilization, and not the 
mere self-moving compound of bones and flesh. Our 
laws should be plain to those, who have to obey them, 
and not to be. argued by those, who are charged with 
their execution ; because the less one can argue, the 
more he is liable to meet the severity of the law. Obr 
laws, armed with the individual rights of defence, (the 
exercise of which every man is deemed to have ceded 
to society, by the mere act of joining it), must protect 
both the body and the mind of all citizens : where* 
fore they must defend them against the snares laid to 
their mind, by choosing the persons, who have to in* 
struct those, who are to become citizens ; determining 
-besides the mode, whereby one is to become a citizen \ 
that is, establishing national education. 
• To prevent duelling it is necessary, that parents 
supply the want of national education, by their 
choice, when they are about to entrust their children 
to the care of another. Thev should remember the 
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thorn ^fUhp ofrMacedtaftaniade; if u>ey do »etf 
they ^re afr eunlamla fortaeevimes and tini of thai* 
oflspristg. Mtoisteff s of the gospel have it in their* 
]*wer to cause uniformity of morals to govern the 
whole of * nation, if they merely follow the doctrine* 
of Christ, and preach it aa be did, The doctrine is* 
to shew aw lore lor we Almighty through the love far 
our fellow eseetures : the mode of preaching is ex- 
ample. The religion of the Jews was of command p 
that of the christians is of practice : the more valua- 
ble is the latter, because it is never controverted, if 
always practised* The laws must punish the physical 
causes of duelling, making each of them a specified 
crime, and depriving the guilty of all hope of escaping 
punishment. 

r Ta punish duelling, the law shonld hold guilty the 
two principal parties alone': consider three difierent 
degrees ojf criminalty in the violators of the laws,whieh 
relate to duels: and entirely disregard challenges. 
A specified and absolute penalty must be established 
lor each of the three stages of the crime of duel- 
ling (a) v the means also, by which to cause the guiky< 
to suffer .punishment, must be created by the law; 
and the guilty must be deprived of the hope of esca- 
ping punishment. 

Penalties cannot be pecuniary in our present state 
of society ; because the rich man might buy the honor • 
of the poor, if lie is to be . fined for his crimes. 
' Bodily, punishments must he established for each 
eevsnee: the punishments,* established by the laws 

(a) See page 97. 
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stty»be.inj pceeortionto the inttJistty *f the ewnjslK 
meats, estejmebed by thai whole af taeessmieel te% 
which cxuaewe the panel, code of a miwi^ffkftw 
Twenty year* of hard labor* in the State prima for 
the third Mage af the crime of duelling ; eight yosrt 
idnu, in the second; two years eosmnamemv anther 
first. 

Aasaalt and battery ought to be punished with the 
same penalty* that corresponds to the second degree 
of the crime of duelling • 

Slander with the penalty corresponding to the fere* 
degree, . . 

Seduction of wives and maidens, with six years itn- 
prisonment ; of young persons under fourteen years 
of age, with twelve years of hard labor in the State 
prisons. If the seducer were a married man, in tba* 
lastf case, he ought to suffer no less penalty than im- 
prisonment for life, and hard labor. 

Ignominy may be suceessfiilly inflicted wpon seem* 
cars of wives and maidens, that is, the law, might de- 
clare them incapable of filling certain planes. It may 
be inflicted upon libellists, for a period of tame not ex- 
ceeding four years; it would be unjust with them, 
who have committed assault and battery; it is unne- 
cessary with the seducers of young persons. It would 
be cruelty to inflict it upon duellists; because thie 
would reduce them to despair ; since they would be 
placed between the iufamy for not fighting, and the 
ignominy for fighting, a duel. 



AiCBMCAlte^ ye, the nappy people, whom Provk 
dence chose to cause again the bright smile of liberty 
t# blew the labor of man, ye alone, may set (birth the 
blight ' example of true civilisation, by kindling the 
holy pile, which shall consume our heaps of laws. 

All the might of the proud lion fell short in the at- 
tempt to subdue the undaunted hearts of your fathers. 
Shall now the dark clouds of vice hinder you from 
accomplishing the great work of your ancestors, 
wholly to free man, by daunting the despotical rulers 
of infant society, passions and crimes t 'Hie predomi- 
nation of passions engendered vices in times of bar- 
barity*; and vices aretembodied into crimes, in those 
of imperfect civilization. Man has received from na- 
ture the free choice, and the means too, to have it 
accomplished. It matters very little to know, whether 
one man, or many crimes, hinder him from making 
use of these means ; what it matters to know, is, that 
the people alone are free, whose compatible accom- 
plishment of their choice, and the practical exercise 
of their rights, are protected. 

They are demagogues, who proclaim those people 
to be free, wha have not an acknowledged ruler over 
them, if, among them, vices engender selfishness in 
one class of men, and idleness in the other! Continual 
watehings and apprehensions constitute the punish- 
ment of the former ; poverty and crimes, of the lat- 
ter class. Men who drag out the life of helpless 
want, and then die, either in misery, or upon a scaffold, 
are not free ! Nor are they free, who have to watch 
incessantly, in order to protect both, their life and 
13 



property* *It is when the emj*r*of the ^jr is abso- 
lute, and all men conspire to have every one-of 4hem 
enjoying life, that they ax* free! Ajad «^ ; im wifl 
cejoy Ills if' tbe whole of. what is wasted V C JW*# 
is earned by labor* 

If we are to be told that thia is tbe age of the 
march of the intellect, let us have the condition of 
those beings, with whom intellect if coupled) ameliora- 
ted. Let sipfterag. humanity be rescued from vie*; 
and then true civilisation shall blew the whole pf the 
earth ! Then tree religion will dwell within our hearty ; 
and our hearts will swell, with the sympathy of. man. 
If Heaven is to be tbe abode of the righteous, bow 
Met aed will they be* who succeeded in protecting 
man against ihe W ea k n ess |» crime I 

AMERICANS, the Almighty created no foreigner 
amidst the human creation ; the Messiah visited the 
earth to approach the ties, which unite the whole bum*n 
family ; and etvihaatien has caused the 7 barriers to 
disappear, which obstructed the free intercourse of 
men : wherefore the present work, if it is to be list- 
ed fo the world end honoreiUe to A* author, (a) will not 
be a foreign production! while written with the best 
christian feelings, for a holy purpose, among men. 

The Almighty Ruler of nature, the Creator and 
Father of men, distributes in his wisdom, and in di£ 
liferent proportions, those talents, which man, from 
their very derivation, is bound to contribute to the 
benefit of the whole human lamilj* The Providence, 

(a) Seettor Eivmgftos. ' 
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whtth, flmo«t unperceivedj mores die ^ hearts, and 
guides thfe minds, of certain men, has led me to taste 
of everything that is human, in t>rder that I might 
speak of ti6 man, that lives and feeds upon this 
earth. The deaths of nearest relations, the circum* 
stances of mj childhood and those of my youth, revo- 
lutions, and the selfish passions of our civilization, 
and wars, and the suspicious nature of those govern- 
ments, which refused me that, which God created for 
all men; all things appear to have conspired to the 
purpose, which the present work shows. And when 
I, deaf to the hints of Providence, wished to enjoy a 
Bfe, preserved through so many hardships, then the 
hand of Providence interposed a shield of ice be- 
tween my sufferings and the hearts of the good people 
among whom I lived, and forcing me to drink drop by 
drop all the hitters of life, and led me* again to think of 
the misery of the human life, and to meditate upon the 
means, Within the reach of civil society, by which to 
protect against the occasions to crime, those, whose 
education did not teach them how to prize virtue and 
honor above every thing, and to pity human blindness, 
rather than hate men and abhor the unasked, and 
unwished for, benefit of civil society. I shuddered 
with horror, when I distinguished with my own eyes 
those ledges, which separate the steep and unequal 
rocks of virtue, from the smoothly descending valley 
of vice: and even now, after I have made a long trial 
of my virtue, I write with a palpitating heart and 
trembling hand, only for having almost practically 
seen, that the least of the clouds, which human 
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passions engender, may bide the true light from n)a», 
and guide the best intentioned one, step by step, down 
to the very bottom of the valley of vice* there to meet 
the brandished sword of justice, which alone gleams 
in the perpetual darkness of that human hell. The 
lamentable occurrence near Philadelphia was like the 
flash, which accompanied by the thunder, both awakes 
the Pilgrim from the slumbering of despondency, and 
shows hiia the way to the hospitable walls ; it directed 
the course of the innumerable thoughts, which en- 
grossed my mind i 

I shall rejoice, if my sufferings* aad the want of 
sympathy, winch seen shov to virtue, have, in any 
way, contributed to ameliorate the condition of my 
fellow creatures; and, though I hope not to put Us 
age in which I Ike under obUgatonlome, (a) nor of see- 
ing say name tmroUed among the b e nefa c tor* of the ha- 
man family , (h) yet, unmindful of fortune, and out 
selfish manners, I wittingly prosecute the begun task* 



(a) The Hon. James M. Wayne, of Georgia* 
(Jb) From the National Intelligencer. 
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CONTINUATION. 



CRIMES AND PUNISHMENTS. 

After the experience of past ages, and that of tha 
present oae; after, having, witnessed the inofloacy 
of all laws to prevent duelling, tha ma j or ity of tfaa 
people appear mow to ha inclined to- abandon every 
hope of aver succeeding tn hating that come pre* 
vented* The many* on considering how unaveiiingly 
has the law required. victims, in order to deter, ay 
means of the example, men from a crime, whieh the 
begone ages , public opinion, and social inteteanwe^ 
appear to legalize, almost think it to he cracky, to 
punish duelists. Moreorer a great many, who are 
wont to, confound the first effects with the new cause*, 
apprehend to draw, by the mere met of succeeding tsj 
parenting duels, greater evils upon society. 

Yet, for what reason should we fancy, that teal 
consequence* *r* to follow the prevention of dueling, 
if we apprehend none, from the prevention of otfce* 
crime*; though society, for as many centnriee, and 
under the name circumstances, ha* bean totally ia> 
successful in hewing one sujgle crime prevented! It is* 
13* 



indeed, a thing much to be lamented, that oar penal 
code* offer not, to the eyes of the man, who its not 
guided by selfish passions, one law, whose aim is to pre- 
vent crimes : nay, there is not, in all our penal codes, 
one law, that is calculated adequately to punish crimes, 
unless we make a Butcher of the fabulous Goddess, 
armed with a sword by real tyrants* 

I can perceive but two causes of the inemeaey of 
the laws, to prevent crimes : 1st. The tolerating the 
causes of misdemeanors, which must forcibly lead 
men to crimes ; 2d. The senseless distribution of pmv 
iehnients as ofiercd by our criminal laws. 

It will, no doubt, cause the many to wonder, why 
the humane, and wise laws, as proponed by the Hon* 
Edwafidlivingaftenfr have net yet inspired men, who 
call themselves ehristiansr with the love of mild laws 1 
Though all wonder should he caused to cease, if 
we but consider, that one man, (a| philanthropist it 
is true ; a true . philanthropist, an ardent one !) who 
has no. other power, except that, which the applause 
of the few. good may afford, cannot by his undaunted 
eouragp.in telling the truth, in behalf of- aU men, and 
by his uneeconded efforts, cheek the torrent of selfish 
passions^ which are caused to invade the hearts of the 
children of civilization, by the abuse of civifaatioa 



Hie philanthropist of Louisiana disregards the 
laurels of crimson brightness. • He lays a seed of the 
tardy laurel in a grotto, whose atmosphere is poisoned 
by the creation of Cadmus: perhaps a beam of sen 
Will aeittfionec through the thick miet of vices, and if 



te+m*l*'lldl**i*mA&&&wlj 9 9 fc# gveeti will be 
pale; ito weak branches, uaaMe to Mag forth leave*) 
end, whentbe iafcessamwar of the ploughed children 
of: the earth shall cause the grotto to be shaken* 
mud rased to the ground, then the laurel will majesti* 
ea%r display its enriched branches, but alas ! Onl j to 
show to a grateful posterity the tomb of him, who 
planted the seed. Yet the indefatigable FeUow of 
the whole J bw eiaw creation makes his happiness to con- 
sist in attempting to make life tolerable, if not dear, 
to all men* Has philanthropy is not made to consist 
in weighing the bread of perennial starvation for the 
destitute, but in causing them to lore to bear life, who 
cannottind attractions in k ; in showing that criminal* 
also, under their imperacriptible quality of men, are 
entitled to sympathy and mercy 5 in attempting to 
enable them to love their wretchedness, who derive it 
from their crimes, pointing to them the means, by 
Which both- to atone for tijetr misdeeds, and to obtain 1 
in the world to come the mercy, which was riot dV 
bied to them in this. Let every European nation 
hare a natfemal Livingston, avdr then we shaH boast of 
our erriMaation, for every man will be taught to love 
all Wen asfolftew creatures. 

Italy, the Phenieian bird of history, arose out of the 
death of barbarity to the new life of civilization : the 
first, in every thing that the contrivances of man can 
effect, produced one Galileo, to lead men fo the know- 
ledge of the' physical world in which they live ; one 
Beccaria, to bring them to the enjoyment of the intel- 
lectual world, which they constitute, by means of a- 
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Aa*f*** iMUmt boeaf , jbe Jagenf Jute Uum&*4m t 
if the mec ee d e , by kttking into hntaen natuiavnnd 
fbaVtwiog ihn preeepte of a dmi* religion, in 011ft* 
Ueog all men to enjoV the aft, wbteh haa been gtaitfed 
to all human being* Iteaited the •poetdahve mind 
of that nation* to produce * gnat genie*! who nmdd 
meaeare and dcecriee akaost die thwne of the Ah 

oen^enn^owjO T 7 a •• ^a^ao^^^^O'* w^i^w^ **w^^^^aYV ^^^e*^^ n^a^^i fle^^pe^anjapt *ata^vMaaaieanjiaw- ana 

a free nation to free ike poor from want and idlenetft, 

ennjeTW naw^r na^ejpe^a e>o^B^onnji ^p^#an>nen*e*ony^e^^^ev ^'aaa'PMraip aaa^a^p woajar 

aiorhingatar, which eees mere of the light, witt eona* 
the world to leak to her lor true light* while the 
ttafjaht or corrupted nations of the rent of the earthy 
cherish the karefe growing owl of human Hood in; the 
land* of desolation* 

I have ehowninm? eneey on dnelliagt why cruel 
laws have proved inefficactoaa in prof entiag duels; I 
thoeld now show, why the aaW oae» are ataoiti«ftca* 
eiatie to prevent that, or any other ciime- But en the 
one haaeV i* would appear prematareto epaaJt ef the 
eaild law«< winch are more hoped for, thai^4eai«ed: 
an die other hand, I think it a nnoe ej eary , at Inert in 
this place ; because the mild law eanrhe inefteaeioMa; 
only by adiftrent prtperten of the ram* deftcte, 

which are inherent in the ornel iawa> 

However, Senator Livingston's lawe against doeh 
ling might he exceptionable in two reapoetef the n*» 
tare of the pamehmao^ aad.theineidenoij iaod* of 
convicting the guilty. Fnnisbenftnts ebiedy eons** 
tB the enepeneton of the paseirfe lap)** of oMiaene ftr 



the Whole number of -them, who giveY 6* accept, a 
challenge, figln% or are concerned in fighting, a duel.' 
Duets, the greatest number of them at least, are 
fought by men belonging to high orders of society : 
and challenges are most commonly accepted by the 
ihost innocent of the parties ; or by persons, who are 
possessed with a most delicate sense of honor. Where* 
fere the best educated portion of the people, and the 
warmest worshippers of honor, (however great be 
the prejudices t)f public opinion upon honor,) and the 
talented man, would be punished more severely, than 
they, who are not as deserving ! Nay, some duellists 
would receive no kind of punishment ; because, 
whether they give or not a challenge, accept k or not, 
they will never be chosen to hold any office. 
: Thus the undeserving would always aim at greater 
revenge both by insulting and challenging the deserv- 
ing; because, if a deserving man accepts a challenge, 
he is declared undeserving by the law; if he does 
not, by public opinion : and thus the deserving man 
would be made liable to insult, because of the severity 
of the punishment, which, from its very nature, can be 
inJttcted on the deserving man alone. And this would 
place a commonwealth in the unpleasant alternative 
of choosing its magistrates either from among the 
less deserving, or from among her abused citizens;. 
Besides, if high minded men are compelled to bear 
insults, without being effectually protected by the law 
against insults* they will either preserve rancour, or 
those, who insult them, to expiate secretly their 
This reminds me of the history of an old 
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Italian Cosjertees, who dtedfai poverty, because h*!* 
agent had pronely learnt how to make up for fcn| p« 
abuses. Worthy men, who have patiently to hear in* 
suite only os account of laws, which punish severely 
him, who ib unwilling to hear intuits, and then leave 
full faculty to the undeserving to abuse whomsoever, 
■rill first find it hard to submit; but if they do submit, 
they will soon laugh at the inconsistency of society 
Thence they will proceed to despise those, who cos* 
pesethe moral body, which we call society; heact 
they will make men, the means to satisfy their ambi- 
tion ; in order to make op for the insults, they have to 
bear, by their inconsistency. 

. The incidental mode of convicting those, who are 
guilty of having fought a duel, is the declaration, 
which every one, who is to hold an office from the 
State, is to sign under oath. By such a declaration 
any one, who has been concerned in fighting a duel, 
will be placed in the alternative, either to perjure so* 
lemnly the truth, by means of an oath, or to accuse 
himself, and pronounce the sentence, by which he if 
to be d i s po ss es s e d of the office, to which he had been, 
deservedly perhaps, elected. It appears to me that 
we might as well have the legal axiom, leaf n a eee% « 
to he reqmrtd to condom Aisttejf, if we have the other, 
"that no one is bound to accuse himself* 

I would wish to make some remarks on the articles 
fifteen, sixteen and seventeen, of those laws, if my 
mind was not more usefully engaged in admiring the 
u nmni t tmg efforts of the. phsloaspher , who contrives* 
by all means, to have the burden lighted, wfcenhr is 
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Willi t» weigh wpou fbe eeoet nma tfw , mad thsj 
peerefct portion ef the human fiumly. <1) When hie 

XI) That is no doubt, that the debtor laws reader heavier the 
bardee, which weighs upon the larger portion of the coowimnky S 
and I much regret I wan not able to speak of them, as connected 
with the criminal laws ; particularly so because I have been desired 
to do so. However I widely differ from the opinion of my learnec 
friends, who think those laws make part of the criminal legislation; 
I cannot perceive, that the debtor laws bear any relation to 
lieal laws, unless we should consider it to be criminal, the hevw 
leg enacted them ! The debtor laws owe their origin to tads ; 
fends have been abolished, as an hinderance to attain riches ; bet 
jthe laws have been preserved, (as our civilization required) be 
jcause they oppress only poor people. Besides, my attention having 
not been called to this subject, in that 'age, in which sensations 
are "both, powerful and lasting, I am aware of my incapacity te 
■pen lr of them ; and if I were able, I could be* say that, winch 
those, who advocate them, know better, than I am able te say. 
Moreover, I have undertaken to speak of these flaws which ate 
/common to the whole family of civilized .men ; therefore, I could 
not consistently treat of an evil, which afflict but a few nations. 
Every bo<fy knows, that it would be unworth fighting for liberty, 
if afterwards a poor man is to be made liable to lose a liberty, con- 
quered perhaps, by his blood, or that of his fathers, merely on ac- 
count of hi* inability to pay nine pence. A snc e essful murderer 
may essepe punishment, bjr * timely flight ; an honest, bet peer 
man, » secured in a jail y because he possesses noc, and gels not the 
means to go abroad ! Nobody doubts, that such laws recommend 
perjury, as the only means, to preserve both property, and individual 
liberty ; mat they favor fraud, as the only means to sneer at them ; 
met they lend a covering to smhonesty, as the only means te avert 
liiisaimiimiiiUi He, who chooses net to defieud hfa cr e ditors, and 
*el is art *|)1* to pay aM msaete, newt fix Kbdbsnn ! feunafcefisvey 
that those laws lend the meant to private vengeance ; asm item*: 
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countrymen will echo to tbe pr ai s e*! which distin- 
guished foreigners bare bestowed upon tbe philoso- 
pher of civilization, then the condition of the guilt- 
less poor will be ameliorated ; and that of tbe guilty 
transgressors of the laws, made tolerable. Then so- 
ciety will show itself to be concerned in the fatal duty 
of fixing the doom of those, who have broken the 
the laws : then the Emulator of Beccaria will succeed 
in having life spared to many criminals: then his 
most happy country will set to the world an example 
of true civilisation, by building prisons, which be cal- 
culated to correct, or at least to punish, the guilty, 
and not to lead the uncautious and the inexpert crimi- 
nals through the difficut paths of roguery. It is a la- 
mentable fact, that one only needs to send for a few 
years a youth, perhaps unconsciously guilty, to a 
modern prison, in order to have him a graduate in 
roguery. Is it not distressing to hear the breakers 
of the law tell society; " your laws are but of two 
kinds; the one makes criminals; the other punishes 
them." 

Porter, the mail robber, who was executed in Phila- 

* 

cos at the disposition: of the rich, any one, who chooses* or is 
forced, to be obliged by them. Caesar could easily win the hearts 
of the Roman people, because their choice was between him and 
jails. And it is apprehended, that all people will, soon or late, 
make the choke the Roman people made, if they are placed in the 
same eiremnstances. If ever a king of tt«sftnMj should march into 
Sestimd at the head of one hunzted thousand troops, on hb return, 
be aught pay all consols with the bayonet, and be a king, without 



deJpbie, has been made to say; "that if he had 
known* that so much benevolence and humanity ex- 
isted in the hearts of men, as he discovered now, and 
sine* his being there, (in the State prison,) he would 
never have been guilty of the crimes, he has commit- 
ted* He thought the world his enemy, and he conse- 
quently became an enemy to the world." 

Thi* speech would show, bow much sociejty ought to 
appreciate the philanthropical exertions of Mr. Lav* 
ingston. What benefit is to be derived to the human 
family at large by lending a soothing pity and the de- 
sultory hope of Christianity, to the wreteh, whom soci- 
ety is to destroy 1 

It is not by causing the hope of future salvation to 
rise out of fear, within the heart of its victim, that 
we benefit society ; but by sparing it the vaunted ne- 
cessity of destroying lives, which the law is only enti- 
tled to protect. 

It is not by punishing the guilty, but by taking the 
occasions of crime from the uneducated and the una- 
ware, that society is caused to grow perfect. 

It is not J>y making prisons to appear splendid build* 
tugs, but by reducing their number, and causing the 
necessity of them, more and more, to disappear, that 
we may boast of the march of the intellect. 

Finally it is not by causing the laws to command 
public and cold assassinations, that men will be de- 
terred from assassinations ; but by inflicting upon the 
transgressors of the laws such punishments, which, 
while allowing the necessary time for repentance and 
self-conviction, will enable the guilty both to indem- 
14 
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nify society for the injur/ done to it, and to atone for 
hit sins in behalf of his soul. 

There are two great scourges in our present society, 
namely, prisons, and the punishment of death. Pri- 
sons are calculated to graduate in roguery all trans- 
gressors of the laws; the punishment of death, to 
spare to society the trouble of keeping them. Pri- 
sons punish men, because they make them rogues: 
the punishment of death destroys the guilty, because 
society declines to provide for the poor. Wherefore, 
I now undertake to speak of crimes in general, under 
the heads of the Punishment of Death, and ike J&p~ 
pendix. I shall not recriminate the age in which I live, 
nor hold my ancestors, or my contemporaries respon- 
sible for the evils, which we have to endure. None 
df us are individually responsible for them, even, if no 
one should be deemed wholly innocent. The best way 
to make amends for the past is to improve the future! 
If we have not averted crimes, we have to endeavor 
to attain benefits for all classes of men; and the pre- 
sent and the future generations will be indebted to us, 
if society is to derive more benefits from our- industry, 
than it has been caused to suffer evils from our neg- 
lect. — And this will be easily attained, if we follow 
Paley's maxim; that " the care of the poor should be 
the principal object of all laws; for this plain reason, 
that the rich are able to take care of themselves.' 1 
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THE PUNISHMENT OF DEATH. 



Thou shmlt not aotnge, nor bear any grudge against the chil- 
dren of thy people, hut thou shaft love thy neighbour as thy- 
self: I am the Lord. Leveticns, chap. 19th. v. 18th. 

Although he, who should now undertake to write 
upon this subject, may add but little to that, which has 
been said by the illustrious Beccaria; yet, considering 
that afflicted humanity did not gather the fruits, which 
the philanthropic labor of Beccaria ought to have 
brought to maturity, either because he did not distri- 
bute the matter so usefully, that its comprehension was 
within the reach of all men, or because legislators 
have been unwilling, or unable, to derive from those 
writings the guide, which, long before, 4>ught to have 
been followed in framing penal codes, I wish to write 
upon this subject, rather with a view to arrange anew 
the matter as given by Beccaria, than to add any thing 
of my own; or only to add as much as I have derived 
from those writings; and the little which the experi- 
ence of after times, and my love for my kind might 
suggest to me, in order that, with universal advantage 
to society, a punishment unjust in its origin, ineffica- 
cious in its action, and pernicious in its effects, may 
be abolished. 

Therefore I shall speak: 1st. of the injustice of the 
punishment of death: 2d. of its inefiicacy in prevent- 
ing crimes, or even in punishing them: 3d. of its per- 
nicious effects. 
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CHAPTER FIRST. 

Of the injustice of the punishment of death. 

A punishment may be unjust m itself in two mode*: 
1st. when he, who inflicts such a punishment, has not 
the right of so doing: 2d. when it wants the necessa- 
ry elements of ail punishments established by the law: 
to indemnify society for the injury received; and to 
Aster others from erintes, by the means of example. 

Beccaria thus speaks : " what can be the right, whisk 
men" assume to themselves, of slaying their fellow 
men ? Certainly not that, from which both sove- 
reignty and laws result. They are noting else than 
the sum of the least portions of the individual liberty 
of all men. Laws represent the general will, which 
is the aggregate of the individual ones. Who will 
ever nave consented to give to another the choice of 
killing him? And if this choice had been given, how 
then can we reconcile this fact with the principle, that 
man has no right to destroy his own life ? * * * # 
It appears to me an absurdity, that the law, which is 
the expression of the will of the people, which abhors, 
and punishes homicide, should command public assas- 
sinations, in order to deter men front assassination!" 

Little, or nothing need be added to this, to show that 
the punishment of death is unjust in itself, because the 
right, that men assume to inflict it, is totally ground- 
less. (1) However, as it has always been the case, 

(1) I might here evade the question, whether the punishment of 
death originated from the expressed will of God, declaring that I am 
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that some, by attacking, almost in the abstract, one, 
or several maxims, met with in the writings of g*e%t 

unfit to speak of the scriptures, (and this k too much the case) sad 
therefor* that I speak only of the civil societies, to which laws hare 
not been given by the audible voice of their Maker: yet I wish ra- 
ther to betray my ignorance of scriptures, than permit myself to 
shrink from discussing a question so much interesting to the christian 
family, in times, in which it is more remembered that God said: 
"And he that killeth any man shall sorely be put to death," than 
m e nti o n made of the last prayer of Jesus upon the Cross. First 1 
deny that our civil society derives even from the scriptures the right 
of establishing the punishment of death, and consequently of de- 
stroying men: 2ndly. I shall deny, that the Almighty Lord did ever 
establish such punishment: 3dly. I shall say, that even supposing 
the punishment of death to have been established for the Jews, it 
cannot be intended for the christians. 

1st — Our civil societies, which are now of christians, the whole of 
then* are derived from people, who had not received their taws from 
the Almighty ; wherefore, such laws as we follow, make, or sanction, 
ace the agreement of men, who look out for themselves, when mak- 
ing laws. We follow the guidance of the Roman legislation, and 
find the laws, which were suggested by the Mmphe iEgeria, prefer- 
able to those of the Great Emperor, who made an atonement for 
his sins by shedding the blood of his sdn Crispus: we have made 
criminal certain actions, which had not been contemplated by the 
Almighty; one of them is smuggling; and we do consider, as indifc 
ferent, many actions which had been forbidden to the Isralites: and 
finally we make ourselves our laws, without ever consulting the di- 
vinity, although always protecting our own interest If the Almigh- 
ty is not deemed to be concerned with the tariff laws, why should 
He be with the murders, which society commands? God chose a 
generation to make a people, but He never directly presided over, 
nor commanded the formation of civil societies; although he gave 
us the means by which to grow, and form societies! — Society is an 
14* 



fnen, have thns* attempted to invalidate their *offrdl 
I wish now (it being highly interesting to humanity to 

aggregate of men, and its righto and duties are derived from the indm- 
daal rights and duties of them, who compose it j and if society, as a 
collective body, has the right of taking life from a man, individual 
men also must have it Moreover, we derive not the right of pun- 
ishing with death from scriptures, because we follow not the scrip- 
tares in enacting those laws, whose violation is to be punished with 
death! viz: And the daughter of any priest, if she profane 
herself by playing the whore, she profaneth her father: ski 
shall be burnt with fere* Leviticus, chap. 21st v. 9th. ; we pre* 
serve not such punishment, although it is mentioned in the scripture*; 
nay, we accuse of impiety the members of the tribunal of the holy 
inquisition, who had preserved such punishment: we even sneer,- in 
our days, at the idea of submitting to trial an enchanter; and yet 
the scriptures say: A man also, or a woman that has a familiar 
spirit, or that is a wizard, shall surely be put to death: they* 
shall stone them with stones: their blood shall be upon them. 
Leviticus, chap. 20th. v. 27th. We do now consider as barbarous 
the laws of talion; yet the Almighty said; breach for breach, eye 
for eye, tooth for tooth: as he has caused a blemish in a man, 
so shall it be done to him again, Leviticus, chap* 24th. v. 20th. 
If the English had preserved such* a law, their nobles wouM not have 
modern gladiators to fatten! The scriptures contain no law, which 
inflicts the punishment of death upon robbers, yet we have many 
such laws; our laws condemn in a fine the adulterer, although we 
find in the Leviticus, chap- 20th. v. 10th. And the man that com* 
mitteth adultery with another man's wife, even he that com* 
mitteth adultery with his neighbour's wife, the adulterer and 
the adultress shall surely be put to death. 

2d. — We call punishment the inconveniency, or even suffering, to- 
which he is subjected,, who violated a law; and in order to subject 
the violators of the laws to punishment, we have magistrates, offi- 
cers, tribunals, jails and executioners; the Almighty did not estab~ 



t* of the opportunity to eavil these, who WouM 
• to see a few butcher the rest of mankind, tha* 

r Mich thing, on the contrary, he always ordered the parties- 
as, which cause the guilty to suffer punishment. Besides 1 , 
klmighty had even established such a punishment, it fellows 
at he established it among men, since he invested in no 
b right of making laws, and killing men in his name. On 
tr hand, although I acknowledge, that the Almighty menae- 
anish with death the transgressors of his laws, I do neverthe- 
iy, that the established such punishment: 1st. because by 
: is to be understood the death of the soul, in the world to 
2d. because the Almighty showed himself averse to punish 
th any abrupt death in this world; And in the sweat of thy 
\alt thou eat bread, He said to Adam, and that was the 
nent for having violated the sole law, he was command- 
toy; When thou tUlest the ground, it shall not hence* 
field unto thee her strength, this was the punishment for 
murder committed upon earth; and God, to show, that it 
not to men to shed men's blood, in order to avenge an ©#- 
added: Therefore whosoever slayeth Cain, vengeance 
e taken on him sevenfold* 

ly, I insist upon the meaning of the word death t as I have 
iterpreted, because we, being little versed in the allegorical 
;e of a people, who was always ignorant, and knowing but 
' the miraculous way, in which the text of the Bible was pre* 
by the fugitive Jews, dispersed by the Roman arms, a long 
tor the death of the Saviour, are compelled to read it tranala* 
anguages, which some time stick more at the letter, than the 
g of the scriptures; viz — the latin text says, SacerdotisfiKa 
rehensa fuerit in stupro, et violaverit nomenpatris sui> 
is exuretur, Lev. tshap. 21st. v. 9tb. If we compare with 
> English text» as I have quoted above, we shall perceive how 
ley resemble one another. The English text says, she pro* 
her father a very different meaning from, et violaverit no* 
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deny themselves half ao hour of those pa$time$ toft- 
footed with the teara. of suffering haiaaftity, and flavor* 

men patris ***,* then *a« shall be burnt with fire, tad 4he la- 
tin Jtommi* exuretur. Again, Leviticus, chop. 20th* v. lOth. Si 
mmeulus guifucrit cum uxore alterius, et adulterium perpe* 
traterit cum conjuge proximi sui, morte moriantur, etmachm 
ct adultera. I shall not proceed in comparing the two texta, be- 
cause these matters are rather foreign to the subject I have underta* 
ken to treat in these writings; although I wish to conclude by saying 
that neither of the texts declares, that the gnttty thaJl be enecuftea, 
whether wo say, they shall surely be put to death* or mor-tt **- 
riantur* 

3d.— Finally God, seeing that the people of His choice maintain- 
ed itself a stiff-necked people, determined to make himself known 
to oil the inhabitants of the earth, without any distinction. By an 
act of His will, He created Himself a son of the all-doing Divine 
willy and assumed such garments, as would put all men to contact 
with their God Himself, as He declares in the following verse — ths 
aon of man shall send forth hi* angels, and they chad gather 
cut of his kingdom all4hing& that offend , and them Ufho do in" 
iquity. St. Matthew, chap. 18th, v. 41. 

Uras the Almighty instead of assuming an human voice alone, as 
He had done heretofore, in order to be heard and understood by 
men, preferred to assume the human appearance, and make himself 
leaowa to the whole of mankind. 

By this act He abandoned the direct Tutorship of men, choosing 
to lay before them the model, to which the actions of men should be 
likened, yet leaving them the free choice to follow his doctrines. 

Jesus said that the sen of man shall send forth his angels, be- 
cause he wished the Jews to understand, that he was not different 
flam the Almighty Himself, since the angels could not be his, unless 
the son of man was God Himself; further more he says, out of Ms 
kingdom, to denote, that He, who gave the example, is to judge 
men lor their conduct. But after he has made himself known to be 



«d wife th« fctoed *pilt try the law, nJwnyg intent to 
k*ep fro** the rich the sign* of minery mad wretthefe 

the Divinity itself, he pays the tribute to Case*, 4hns shewing last 
be ucefo tt u men are to govern themselves with laws of their own 
making, and ehrintiaiis and priests are to submit tho i n sn h r e s to eM 
laws. He said that to Caesar should be given what is of Caesar, and 
to Peter, what is of Peter. The second person in the Empire was 
always called Caesar; and the Caesars governed the provinces; the 
reason for which Jeans represented the civil government under the 
name of Caesar, as he meant the church, by that of Peter. 

Hence we hare, that the Almighty by the very act of incarnation, 
thus coming among men, as the son of the almighty will of God, 
iatended to give men a guidanee for their conduct, yet abandoning 
to them the care of self-government; and thus separate the Chefeeh 
from the civil government. His religion he called entholie, became 
it should be common to all men, who wished to follow his doctrine: 
tad thus he declared, thai hk«6Jf-fwe*c4^o^/e we* nothing morn, 
man other people, and that every body covld be of his people, who 
followed bis doctrine, whatever was the form of civil government 
under which he lived. 

Moreover, if we were still to persist in this, that Scriptures are to 
be the rule of civil government amongst Christians, then the Pope 
should be the Aaron of the Christians, and the will of God ought 
to be made known through his means; because we can never ad- 
mit, that the Almighty inspires tyrants, Kings, and parliaments, in 
order to give laws to the people. And, if the temporal authority of 
the P*pe is either denied, or controverted, why should we pretend, 
that Scriptures are to exercise temporal authority with us, who are 
net Jews; and this, after Jesus, by his visiting the earth, had declar- 
ed the ancient laws abolished, by the very act of relmo^ishmg the 
Totoiship of a people, who continaed sti&nepked, notwithstanding 
all the ferae* of the Almighty. If Jesus required men to do to their 
neighbor, what they would wfch done unto them, he could os it asn 
ly nee men, that they should hang Christians! No earthly tribu- 



udss,) to endeavour to rectify the passage ofleM- 
ha, " they (sovereignty and laws) are nothing ok* 
than the sum of the least portions of the individual 
liberty of all men. 1 ' 

Sovereignty by itself does not exist; nay there can 
be no sovereignty in a nation, but after laws have been 
made by the consent of the people. (2) Sovereignty 
does not reside in the people, as it is commonly as- 
serted; it never can be vested in one man! It is wkb 
every man, and is represented by the law in a state of 
civil society. (3) Sovereignty is the effect of the law; 

aal can represent that of the Divinity; became though Jens n te 
judge afl men, his tribunal did not exist, because it shall; and there- 
fore it cannot be represented, because it exists not yet So far was 
God from authorizing judiciary murders among men, that living un- 
der the flesh -in the person of his son, He prayed for his crucifiers! 

(2) Rees pretends, that the laws made by the people are but 
conyenants, because he supposes laws to proceed from a superior 
power, which under worldly sanctions, consider the conduct of man; 
yet, Aristotle said, that law is •• a declaration determined by the 
common consent of a city, shewing in what manner things are to 
be done." 

(•) It is the general will of the people, which creates a sov ereign 
ty , by making the laws, which are to govern a nation. But it is only 
a vain flattery to them, who have made their own will the supreme 
guide of all men, to consider sovereignty as existing of itself. The 
existence of sovereignty would suppose the existence of a sovereign; 
and then, either we should receive sovereigns from the hand of God, 
or they all are to be called monsters, who, in whatever manner, 
an vested with sovereignty. God is called the sovereign of all 
nature, because forming it, He has submitted it to laws. He is net 
tbe sovereign of men, (by physical coercion, I moan;) there is no 



the hm is the supreme wiM, btcwMit ii the sum of in* 
dividual wills; end sovereignty is nothing eke, than 
the earn of those acts and actions, by which the lew 
maintains itself as the supreme guide of the actions of 
aS men: in one word; sovereignty represents the 
means, by which the law is enabled to force citizens to~ 
obey. 

A law, in itself, as I hare already said, where I have 
spoken of the laws, is the resulting mean of the vari- 
ant wills of those, who concur to enact it. Sovereignty 
is composed of the least portions of the whole rights of 
men, (self preservation excepted, if we consider it a 
right, instead of a duty, with man), by them ceded to 
the the moral being called society. 

It is commonly asserted, that men, uniting in socie- 
ty, have ceded a small portion of their respective right 
of liberty; but that portion of his liberty, which every 
man cedes to society, is the faculty of availing himself 
of the rights given to him by nature ; and of making use, 
bat under certain restrictions, of the means, which 
correspond to those rights. 

The right of liberty should be considered as an ab- 
stract right. It was known only after men had had 
Hie fatal experience, that they cculd be obstruct- 
ed in the exercise of their rights; or in other words, 
that they could be prevented by unnatural coercion 
from making use of the means, which provident na- 
tural sovereignty established by God, because He, merciful, bas not 
created the means, (in this world at least) by which to enforce obe- 
dience to his laws. 



tore has pJaefed witisnrtfasfr reach, as cfwrespooAog to 
therriiKfcvidnal rights. The right of Mborfy, prtjperly 
speaking, might be etylod tie term of opposition to 
the *iei*ne* (tyranny) ny which men are prevented 
from Banking ate of the means corresponding to their 
rights, in a manner suitable to Ih* exercise of their 
rights, and the fulfilment of their duties. 

Man exists! Wherefore he must exist! (4) There- 
fern he has the right of existence, and its correspond* 
ing duty of preserving life: the right of subsistence is 
derived from that of existence, and its corresponding 
dnty of self preservation; hence comes the right of 
making use of the means given to man, in order to ob- 
tain wherewith to support life. Every created thing 
that lives, cannot prolong life if deteriorated ; nay, de- 
terioration shortens life, amelioration increases it: 
wherefore we perceive that the right of perfectibility 
must be inherent in man. In order to subsist and to 
ameliorate one's individual existence, acquired means 
are necessary; hence comes the right of property. 
Man has received from nature a property, which he 
must preserve, life: by the use of his means, he ac- 
quires a property necessary to his subsistence and 
amelioration: hence springs the right of defence, by 
which to preserve the property given to him, by which 
to prevent its being deteriorated! in consequence df be- 

(4) The author has treated this subject in 1816, at the Universi- 
ty of Pa via, where he defended the following thesis on the occasion 
of receiving his degree. " Cum omnium hominum jura sint 
equalia, perspieuum est servitutem juri natura obstari," 
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iag:da|*i*e4of the a*ej* mqlit*k*m b*fc» tamest 
lifr„aad*e as s elitw tia it. TsWiAthevgtotoetthoia 
o£ sdbch.inen task to seeietyv wMfih tab* «ao*<i|eeAf 
to ncotact the free eneraisej of the ether right* resaefclr 
iagtaoaatt; except only shev ssneJt pojauns of them* 
wb^taay ase d»esaedfe> ahej^ojfcte society, i» <**£** 
ta enable it t* preserve the eolta^te tody, and to* pre* 
vent saea fines* ehelsucting en* aaoJhet in? the e*er* 
ciae o/tbeir rights. 

Thus the l ib e rt y which a man mast enjty ia civil 
sscietyv is the antennas to make naeo/.th^iaaafte, gfcv- 
en to him by nature, for the exercise, of hi* semaiaing 
rights; an. exorcise, which the lav tehee upon iisejf to 
protect by means ef the sun of the individual lights of 
defence rested ia it. 

It is from the sun ef the individual rights of defence,) 
teat the ruling portion of menkiad pretend to derive 
bothy the faculty and the right of kilting fello ym an j 
by the means of the law. Nobody will insist, that 
men of their own free will and accord have given the 
faculty and title to kiU them to society i yet every bo- 
dy agrees^ that a man m the exercise of his right of 
defence may take life from another man. 
. Beecariahimself says: "the death of a citizen can be 
held necessary only for two motives. The first, when 
one, even deprived of liberty, should have such con- 
nexions and influence, that they menaced the safety of 
the republic: the second, when the death of acitiaen 
might be the effectual and sole means, by which to de- 
ter others from crimes.' 1 Beccaria wisely observes, 
that the first motive can be apparent only in times of 
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revelation, or anarchy; I will naif ail; 1*1. 4*at the 
second motive is Verified only there, whur tk tare 
have no empire, that is, the seooad motive m a conse- 
quence of the first: 3d. that in times of revolutions, 
or anarchy, laws having no empire, and perhaps being 
wanting, or violated, such circumstances, although 
they may urge the death of a citizen, will never justi- 
fy the punishment of death, when introduced into a 
penal code; because the mere fact of its being framed 
supposes the majority of the people obedient to the 
laws : a majority, which is' always necessary to sanction 
a law, whether civil, or criminal. 

However, before proceeding further, it will be ne- 
cessary to ascertain, whether man, in the practical ex- 
ercise of his right of defence, may, or not, take life 
from a fellow-being? I believe he may!— Because, if 
man has the rights of subsistence and perfectibility, 
there must be incumbent on him the corresponding du- 
ties of preserving existence, and of protecting the pos- 
session of all the means, upon which subsistence and 
perfectibility are to depend. Man recognizes from na- 
ture the duty of preserving, even from danger and pe- 
rishableness, the inalienable property given to him, 

life. (5) Hence comes the duty of preserving one's 

< . ... • » 

' (5) It would appear, perhaps, (hat I should apologise for making 
use of the expression, from natnre, instead of that, from Gad : 
yet I confess that I give the preference to the former intentionally; 
since I aim at showing, that the individual man, even subjected to 
all the laws of the contingent beings, and abstraction made of his 
superior nature, and of the divine breath infused in him, cannot he 
submitted, whether willing, or not, to suffer death, as a pumshmeBt 



own life ; hence proceeds the c orr e sp onding, right of 
defending Md protecting it. Hence oemee tha^ he, 
who id under the necessity of defending life* or any 
#ther property of his, may place another in such eir- 
eftaiatanceg, that he be prevented from doing him: the 
offence, he intended to do. But this right of defence 
(with regard to man in the state of nature) cannot be 
extended so far as to place him, who intended to do, or 
did, an offence, in such circumstances, as will prevent 
him from doing, or attempting to do, offences in fu- 
ture. Hence we must derive, that the measure for 

established by the laws. Particularly so, because not a word need 
be said for Christians; since Christians should bat shudder at the 
idea of undoing the work of God, by forcing his divine breath to de- 
part from the abode created by an act of His will. It would be but 
impertinent bigotry to accuse me of infidelity! — Nor do I wish, 
echoing to the sentiments of Voltaire, Volney and Mirabeau, to im- 
' peach the Christian Religion, because of the many manslaughters 
and homicides perpetrated, or caused to be perpetrated, by mon- 
sters, who with profane lips, called a bountiful God to witness their 
impious deeds; yet I do say, (and this I say with that bold frank- 
ness, which a guiltless conscience is wont to inspire to him, who 
speaks from his inmost heart) that if I had been educated to the 
altar and the pultit, and had been, till this day, compelled to wit- 
ness the murders, commanded by the law, and to bless its victims, I 
would either renounce my ministry, or turn all my efforts to lead 
my contemporaries to be christians: I will say, to lead men to cher- 
ish the fraternal ties inculcated by the Saviour, commanded by the 
Almighty, and required by true civilization. He, who can coldly 
shed a fellow being's blood, is no christian; nay, he is not a civil- 
ized man: he is a monster, created to afflict mankind, because he 
destroys the work of nature; he is an inkmitous man, because he 
easad* God, roost directly, in has 



the oeretse of oararight of defence, nay 4e extended 
m proportion to tfce impeadeaey <ef the danger. Wer- 
culee, assaulted by the dwarfs, wrapped them op m his 
cloak, and earned them to some distance; « order to 
get rid of such annoyance. If a boy strike a man 
with a stick, shall the man take ike stick from the 
toy, and then strike him with it ? T*> take the stick 
from the boy is aM that is necessary to save him from 
further molestation : he may even strike f he tooy, if he 
do «o in order to avert the blow aimed at him ; but to 
strike the boy, when he ie no longer able to do him 
injury, will be offence, and not defence. 

An individual man considered with relation to the 
collective body called society (I speak of polished 
people) is nothing else, and perhaps less than a child. 
The boy can strike a man with the .stick ; a man can 
do injury to society in its members, by making an 
abuse of the means inherent in man; take from the 
hoy the stick, he wiH be deprived of the means to do 
offence ; deprive the man of the liberty to make use 
of the means, he has employed to do another injury, 
andj the ability will be taken from bim to offend others. 

There is no doubt that one may, in the exercise of 
his right of defence, kill another, when be perceive, 
or have, no other means to protect himself against the 
injury aimed at him : likewise society may take life 
from a citizen, when it have not in its power means 
to preserve its existence, except by destroying bim, 
who aims at the annihilation of that society. (6) 

(a) A robber* a vtarimr, am amtmn efc. *te,ao doubt, horri- 
ble monsters; bat ah! thsvars msa! Ilea, ye*; and wW, pemam, 
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tfo#*V#r ihk riffat of dofofcce cawot *ntatle «**&> 
protect Juniseif ovwi, against his Jambfoutft.iq bo o4> 



bad bMi#«d.MMt! Yei, robbed: end byindiviftoafe of tfc* 
same class of men, who try and condemn poor men* wJm>, pt ,.- 
haps, had been deprived of the ability to make use of those means, 
Whence their snbsistence is to be provided for. Such criminals 
do partially offend society hi its members, but cannot menace Idj 
enrtence$ nor even aim at me n ac in g it 1 do not aim at «*(*- 
bashing a Diatonic repebUc, nor at «ymg cfaihfiiiiii to be fauna**; 
because I appeesfiad unpeecatuantB as generally laid against these* 
who attempt to hate the poor> and the wretched to be hokkn 
men, entitled to enjoy life. Christian feelings, highly prized, when 
enumerated from the apostolic chair, cause him to be holden a 
visionary, who contrives to have the generality of men yielding to 
them; and fatally the more we admire to hear of them, the less 
we like to practise them. A fine pair of gray hones speedily draw 
the coach of the pious woman on a Sabbath day; apoor old maa\ 
shivering grosses the street; lull of cold and without a. pray, he 
must hasten lest the flaming steeds round the corners of his hills: if 
he curse the horses, he is a wretch: but she is a pious woman be r 
cause she ran to church* I aim not, I repeat it, at bringing man 
back to the golden ages, yet I wish to persuade the rich, that 
their safety requires the lives of all offenders to be spared, rtich 
men think that the poor fear death, and consequently lore life, as 
much as they do; because tbey do not perceive that the very two 
elements, which engender that fear in the Hon* are wanting in eft* 
poor: namely, the endearments of life, and a reproving conscience. 
Many of the rich feel uneasy, because they have not improved all 
the occasions to be useful, others because they have grown rich amidst 
the Curses of their creditors, and the whole of them conceive better 
the idea of eternal happiness, and dread eternal wretchedness, be- 
cause at all events, they will be deprived of the enjoyments of 
this life; but thej, who are placed between starvation and crime, 
fancy not the pangs of death* because real and present evils alwajfs 
15* 
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fended, by taking life from him or them, whence be 
may apprehend offences. Nature gave equal rights 
to all men, and affixed to every right a corresponding 
doty ; and, to enable men both, to exercise their fight*, 
and to comply with their duties, it furnished men, al- 
though in different proportions, with the means re- 
quired: wherefore they must improve the means by 
action, guarantee their rights by watchings; they can- 
not be idle, and prosper; they cannot be unmindful 
of their property, and have it always untouched ! It is 
just because of having the right of defence, that one 
must be ready to make use of it, when circumstances 
require it ; but no man can be suffered to destroy all 
mankind in order to free himself from the apprehen- 
sion of possible annoyance, as the despots and tyrants 
show, themselves inclined to do* It is owing to this 
circumstance, that the state of civil society is to be 
preferred to that called of nature; because we, re* 
nouncing our active right of defence and vesting it in 
the law, free ourselves from both, the apprehension of 
annoyance, and the watchings of defence; because the 
law creates the officers, who are to watch for us, and 
the means, which are to protect us, our property, and 
the free exercise of our remaining rights. 

Nevertheless men, after having recognised as inhe* 
rent in them the rights of property and perfectibility, 
have assumed, in order to protect them effectually, by 

free men from the apprehension of future and speculative evils; it 
k necessary to place before his eyes a greater wretchedness, and 
nearly as great as that which he endares, if they wish to deter aft 
•ne from crime. 
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moan* of their right of defence, to e*tend, in it* e*» 
ercise, the right of defence to obtain an indemnity for 
those injuries, which they were not able to averts 
therefore I shall now briefly argue, whether one may 
do an offence in order to obtain indemnity for the in* 
jury he has received? 

In times of barbarity he, who deemed himself to 
hare been calumniated, or prejudiced, jn any way, in 
the free exercise of his rights, appealed to the sole 
law of infant society, arms! and thus* if he was 
successful, forced the calumniator to confess his guilt, 
or the invader of his rights to acknowledge his title) 
This often happening, that he, who would compel an- 
other to acknowledge his misbehaviour, slew his ad-* 
^ersary; the multitude, always guided by the effects, 
&nd always ignorant of the causes, believed the of* 
£^nce done to another to be a just vengeance for the 
injury received* Hence society, which grew from 
^mong uncivilized people, gathered together, adopted 
t:he barbarous principles of the multitude, and assumed 
to itself to commit, by means of the law, the assas- 
sinations, which were first committed by individual 
:men* (7) 

If we consider vengeance to be lawful, it will be 
yet necessary to determine the confines, within which 

(7) Thanks to the pusillanimity of statesmen, the selfishness of 
rich people, and the indolence and carelessness of philosophers, 
philanthropists and moralists, we must, blush at hearing the boiste- 
rous shrieks of the champions of modern civilization, bow to the 
wkdom and humanity of the Goths and the Lombards, and be 
governed yet by the laws of John and Philip. 
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the offence is to be boMea, wjiich aims at maaging 
tbe injury receried* Resorting to wor^s» and to defi- 
nitions of words, we should bay* tbe extreme of tbe 
extent of tbe practical right of defence represented 
by; tbe words, euMfcatton, vengeance, revenge, as de- 
rived from tbe latin words, vindication uUio y vindicta. 

Cornelius Fronto de diff. voc. says : *' Interest autem 
hoc inter uUionem y et vindictam; quod ulHo factum vindi' 
eet; vimdicatio sive vindicta futur a prohibit; atque earn 
oh eausum Mars ultor> non vindex dicitur" Cic. pro 
Sylla. " Ego iUe conspirationis investigator atque ultor t 
eerie non] defender em Syllam, si conjurasse arbitrartr" 
Idem 2d, de inv. u Vindicationetn per quam vim et 
cpntumeUatn defendendo aut ulciscendo propuieamm a no* 
bis et a nostris, qui nobis cari esse debent, et per quam 
peccedapummus." , 

Fronto and Cicero have spoken of rengeance and 
revenge as they were then desumed to be from their 
effects. Although* even admitting, that vindicatio aims 
at both, to defend and to punish, this would not result, 
that, either to defend one self, or to punish the ag» 
gressor, the puntsbmeut of death is to be established 
by the law ! To punish is used by Cicero in the sens? 
of patting one out of the way to do again offence ; or 
in other words, to place him, who did the offence, in 
circumstances, as will take from him the ability to 
offend. 

However vindicta, in its most natural signification, 
should mean to free ourselves from injury, as it will ap- 
pear from Lirius Lib* 3« A cujus erudelitate vosmetip- 
sors'armis vmdicastis. This «wm,be the true *iguiiic%T 
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tkra of iiadicaHo: to resume, by means of dm rigjht of 
defence, tie free exercise of our rights, when we hare 
been deprived of it. 

Carro Oraz. la. di Gregorio: %6 ctrn It tout* butts, 
e con P anime profane si cacciano in quette esse eoniiesi- 
mtj pritna the tuinpur fatti dtgni d'in Urv tf w v i ; H ne 
vtndicano la premmenza tic. The meaning of vomK- 
care as used by Carro appear to agree with that of 
vindicastis, above cited jj that is, to attribute to one 
self a title, whether it be by resuming, or assuming it- 
And society does in fact assume to itself the right of 
vengeance, as emerging from the eight of defence, 
which, inherent in man, has been wholly vested in 
the law by all the individual men, who are made to 
compose a <jivil society. 

yutdicatio, according to Cieoro is composed of two 
elements : the one to repel an ofienoe; the other to 
punish him, who has done iftjury. However, Cicero 
did not establish, that vindicatio should be divided into 
two actions, viz. to repel the offence, and to punish 
him, who did, or intended to do, an offence. To 
punish him, who does an offence is rather a concomi- 
tant circumstance of the action, which repels an of- 
fence ; since nothing but a greater violence can repel 
violence. 

Wherefore, whether we understand by revenge, or 
vengeance, to repel injury alone, or to repel the injury 
and to punish him, who does injury; or even to seek 
compensation for the injury done to us, the right of 
defeaen can never be extended beyond the necessary 
protection of our property, whether the in alien ab le. 
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or the acquired. Because society is as much placed 
in the necessity of taking life from the offenders, in 
order to preserve its existence, as a giant would be 
compelled to murder a dwarf in order to free himself 
from annoyance. 

However the law, which is unable to repel injury, 
contrives, by means of the individual rights of defence 
vested in' it, to prevent crimes, establishing the penal- 
ties, which shall correspond to the perpetration of 
criminal actions ; and the penalties established con- 
stitute the virtual force, which the law opposes to trie 
violence of criminals : since he, who intends to per- 
petrate a crime, has to overcome the fear of the pun- 
ishment, which awaits him ! Hence the law supplied 
its inability to repel the injury, by requiring an indem- 
nification for the injury it receives. To obtain indem- 
nification it was necessary to place the guilty in such 
circumstances, as would compel them to acquire pro- 
perty in behalf of society, while preventing them from 
doing offence anew. Wherefore we perceive that the 
law establishes penalties with the double view, to have 
society indemnified for the offence, it has reeeived, 
and to prevent the guilty from doing new offences, 
before he has atoned for the one done : and this leads 
us to take into consideration the second mode, in 
which a punishment may be unjust. 

These are words of Beccaria : " a punishment to 
be just must only be as severe as its intensity may 
prove sufficient to deter men from crimes." Society 
is deemed to derive the title to inflict punishments 
from the individual rights of defence, which, by the 
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mere fact of bring ceded to it, make ineumbeiit upon 
society to protect the property of them, who compose 
it: therefore the law establishes punishments, by • 
which society may derive an indemnity for the injury 
received, and be protected against new injuries* (1) 

Let us now see whether the punishment of death 
fills these two extremes. 

Man has rights* because he must fulfil his duties; and 
every right with man supposes a corresponding duty ; 
wherefore society, which is nothing else than a collec- 
tion of men, must follow human nature, because that 
is the nature of the elements, who compose it. 
Hence society, from the very fact of being invested 
with the individual rights of defence of its members, 
must assume to itself the exercise of that right in be- 
half of them, who ceded it ; and the right of defence 
having been given to man, to protect by it his pro- 
perty, the fulfilment of his duties, and the free exer- 
cise of his rights, society takes upon itself to do col- 
lectively what men were bound to do severally : hence it 
must cause indemnification to be given to him, who 
received an injury* and consequently deprive him, who 
did injury, of the means to offend, before he has atoned 
for the offence done. 

Thus the law, by establishing the punishment of 
death, violates the constituent principle of civil society, 
it does injury instead of affording protection ! Because 

(1) The sufferings of the convicts should be a consequence of 
their contributing their natural means to acquire property, to indem- 
nify society, but they cannot of themselves be punishment, although 
it ins cruelty to cause them. 
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for t$* injury received, as tjieqole means to fulfil its 
doty 9 to protect th« property and the free exerciae of 
the fights of its members* Society makes it ihe first 
object to deprive a criminal of the ability to do, of- 
fence^ \rhile it should be bat the consequence of ex- 
acting from him the indemnity* which is to correspond 
to the injury society has received from his criminal 
action. 

Society violates the constituent principle of civil 
society, because if it receives the several rights of oV 
fence, and vests them in the law, it makes, by that very 
act, the individual accountabfeness of its members in- 
cumbent upon the law ; and therefore it must protect, 
forcibly, the inalienable property, to preserve which 
every man is bound. That is, society sins against the 
laws of creation, because it destroys that, of which 
men are not the masters, by committing suicide in 
the person of him, whom the law slays by means of 
that same right, which should protect every man's life. 

Society receives no indemnity whatever from the 
death of the criminal ; nay the law subjects society to 
another inconveniency, by charging upon k the ex- 
pense necessary to commit public murders. It folfils, 
as many an one observes, the other extreme of de- 
priving the criminal of the ability to oflend society 
again ; but this mode of filling that extreme, although 
it may satisfy vampires, will never give satisfaction 
to man ! It is quite unnecessary to add, that men, who, 
call themselves christians, will not consider the plea- 
sure of obtaining revenge to be a sufficient infeinajjjy 



lor the injury Society has received ; because indeed, 1 
know not ho# to name a more perverse being in the 
whole animal creation, if the cold and unprovoked 
destruction of a fellow being is ia be a- source of plea- 
sure to mas* Ne brute, with the exception of the tiger 
perhaps, wiH destroy animal creation* unless inetfed t» 
it by physical want or violence. 

Man may, by the mere feet of joining a civil cons* 
pact, renounce his acquired property, and the exer- 
cise of the whole of his rights* but he cannot exempt 
himself from the duty imposed on him by nature and 
its Ruler; likewise society cannot consider invested 
in itself the title, which man cannot renounce* But 
even supposing, that society might be invested With 
the right to kill men, does the death of the offender 
indemnify society for the injury it has received t And 
if it does not, why is that punishment inflicted? 

Thus the punishment of death is unjust: 1st. Be- 
cause it is inflicted by a collective body, which tyran- 
nically assumes to itself a title, that belongs to no one 
of them, who compose it ; that of taking another's 
life, when the necessary protection of his property 
requires it not; 2d. Because it leads society to violate 
ite trust ; that of exercising the rights of defence, ceded 
to it ia behalf of every one of its members; 3d. Be- 
cause it makes society sin against God, fulfilling not 
the duty, which corresponds to the right of defence, 
the preservation of every man's fife; 4th. Because it 
wrongs society, depriving it of the indemnity, which 
should correspond to the injury, it has received. 

The last thing, which may be resorted to in order 
16 
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to support the justice) or rather the plausibleness of 
inflicting the punishment of death, is the necessary 
requisite of a penalty, to deter, by means of the ex- 
ample, others from crimes. I shall &peak of this re- 
quisite of penalties in the next chapter; meanwhile I 
say, that the effect of the example is, by no means, a 
constituent element of punishments, though it is inhe- 
rent in all punishments, that are adequate to the injury 
they avenge ; in a manner that we should know the 
justice of a punishment, by the effects its example 
produces : because nothing is so powerful to extinguish 
a tendency to crime, and to cause the salutary fear of 
punishments to rise in human breasts, as the example 
of the just privations and consequent sufferings, to 
which the guilty are subjected. 



CHAPTER SECOND. 

Inefficacy of the punishment of Death. 

A punishment may be inefficacious in two ways : 
1st. When it is not in just proportion to the injury which 
society deems itself to have received from the criminal 
deed it punishes; 2d. When its degrees of intensity 
cannot be increased and diminished, as they should 
correspond to the different degrees of enormity of the 
crimes, .to which it is applied. 

It appears to me, that nobody, however able a writer 
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and perfect logician, will be able to prove, that the 
punishment ef death is in just proportion to the injury 
which society deems itself to have received from the 
criminal actions of them, who shall suffer death I 

This may be the case, that in times of barbarity 
offences were, atoned for according to Cicero's defini- 
tion of revenge. Kinsmen and the friends of him, 
who had received the injury, were those, who assumed 
to themselves the right to revenge an offence ; although 
not for the purpose of inflicting, upon him, who did the 
offence, a punishment, that should correspond to the ex- 
tent of the injury received, but to gratify the predomi- 
nant passion of barbarians, anger. . Their vengeance 
was not only provoked by the death of a person allied 
to them, but they were wont to offend in order to ob- 
tain revenge for any . offence done to them, or to their 
connections, or friends. 

Bettes to distinguish the tendency of human hearts, 
we should separate the state of barbarity from that: of 
nature. It is improper to call a state of nature, that 
of barbarity ; because this violates all the laws of na- 
ture. 

We should, perhaps, separate the golden age also 
from the state, of nature. The . poetical descriptions 
of the pastoral life, seducing our imagination, have 
led us to fancy, that such a purity of manners and 
holiness of habits, as were described by fanciful histo- 
rians, were in fact the endowment of people, who, al- 
though totally ignorant of the laws, have been sup- 
posed to have obtained the polish, whence just and 
wise laws are wont to proceed. Either such shep* 
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hereby as are described »tnr lived in the gsldsn age; 
did net exist, or they woe the re namU oCt docay a d 
empire, or they made part of * greet empire still fle*u> 
ishing. The shepherds of Egypt according to Reiki 
appear to hare been in a very flourishing condition in 
consequence of the wise polity of their mien; "It 
was indeed/ 9 says Rolin, " to these two professions (hus- 
bandmen and shepherds) that Egypt owed its riches 
and plenty." The shepherds, perhaps, who fed their 
cattle among the rains of Troy, were polished* But 
the Greeks of Theseus, and those gathered by the 
lyre of Orpheus, were' not shepherds ; nor were they 
shepherds, the fierce Spartans, or the never eiriliased 
Hellots. 

In the state of nature men live almost alone : they 
hare plenty to live upon, because they need hat food: 
knowing but few wants* they cannot be made to store 
provisions, by gathering and raising cattle; •saee the 
storing provisions supposes a foresight, which is wont 
to derive from experience and the multiplication of 
wants. In a state of absolute barbarity men five to- 
gether, but idle : they eat what they have at hand ; and, 
at the utmost, go to seek for food, and take it whether 
offered to them by provident nature, or stored by oth- 
ers. 

But as soon as such barbarians, who had chance* 
fully, at first, fallen in with people, whose industry 
was greater than their ability to repel violence, began 
to pursue regularly their depredations, they entered 
into a kind of civil compact. By the repetition of 
the same acts they were taught te remove embarrass* 
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end to protect then iseltee in tlsstr mi rohse ; sad 
tlnse bud down the prioeiples of our Military tactic* 
Tsv» necessity of making every one satisfied with* 
portion of the booty acquired led them to acquire the 
first notions of jurisprudence. (8) But saeh peo- 



(8) Hero we might trace the origin of civil society. After those 
savages had accustomed themselves, in consequence of their re- 
peated excursions and marches, to fellow a guide, and to submit to 
certain roles, as well with regard to their order in marching, ae to 
fodiitrirjstionoflhebo 

groat quantity of cattle, they hod gathered, required them to atop; 
heeasse of the gnat difficulty to cany it with them. The melem* 
ency of the weather, and the trees, sudor which they nstorsily 
sheltered, wooJd hare taught them to raise those hats, which ciritisa- 
tion was to change into splendid buildings. Daring their marches 
the cattle would hare fed, and consequently these barbarians would 
have learnt that they must be fed. 

Women are more Morions in a stats of barbarism, for this plain 
reason; that in their nmrcbesr they were compelled to carry their 
cssldMn, whom they aloes could nans; and because, being left 
behind, in coasequence of their embarrassments, they were the first 
to observe the manner, in which the cattle fed, and the tender calves 
sacked the milk. 

Bat this same people on perceiving, that their provisions were de- 
creasing, would have prosecuted their depredations; though in a dif- 
ferent way from the former: becaaae the elder, women and eafc 
dren, would have remained in their huts, and the younger/and robust 
people, would have ^soseonted their excsjrsions with the intention to 
return again. The old Chief, because in all probability their guide, 
would have been an elderly man, would have remained in the settle- 
ment, while the robust portion of the people went under another 
chief to seek a supply of prorations. Hers begins the civil com- 
psst, red Sot from the servers*! ssumslsge of men, as 
wes piessed to droam of, 
16* 



pie, having no otter laws than those, which noceiaJty 
had taaght them to enact, andheing continually armed 
or making nee of their physical strength, possessing no 



The Chief will have p reserv ed the same rank in the settlement, 
he had in the marches; became men, when once they have sub- 
mitted to the gaidance of others, will naturally choose to be guided: 
this springs ont of the moral and physical indolence inherent in 
man, before civilization has moved the screws of human industry. 
The Chief will have been the arbiter of all the quarrels or com* 
plants of his followers; hence his decisions, after his death, wiB 
have been venerated as much as he was r espected in his life time* 
The children of the Chief, owing it to their Irving in the same hut 
with their father, will naturally have been called upon by people, 
who were accustomed to have their complaints denned by the in- 
mate of that hut, to pronounce upon the claims of the rising gene- 
ration: this is the first step which people gave towards the succession 
to royal authority. 

New, whether we suppose, that those, who had gone to seek pro- 
visions, made their return, or that a new people, following their ex- 
cursioBS, fell in with these settlers; we most have a change in the go- 
vernment ; because they, who are strong, never submit to the govern- 
ment of those, who are weak. This might, perhaps, lead us to 
account for the astonishing feats of Hercules, Theseus, etc. ; they had 
fallen in with people, who were new settlers as those; and conse- 
quently being the whole of them, either old people, women or beys, 
wore easily subdued by a robust man in the vigor of fresh man*- 
hood. 

If we suppose our settlers to have remained unmolested in their 
huts, it will have happened that the kinsmen of the successors of 
the Chief, according to their talents, and their manners, will have 
been noticed by the people, and called upon as arbiters in their dis- 
putes. The new rising generations , knowing nothing of their former 
chief, win have felt but little respect for his successors; hence one, 
who made himself popular, would naturally become 4fae arbiter of 
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otto flMttt, by which to repel viofanee, hot the tatte 
Whereby offence was done to them* Heace, he, who 
was to be punished, being anaed and aurrouoded by 



th* whole settlement, and cease the successor of the Chief to be 
neglected: this is the firsr shake ef legitimacy. 

Men, who raise cattle, and consequently till their lands, are made 
sooner to enjoy both plenty and leisure: plenty inclines men to mul- 
tiply their wante; leisure, while it guides to the invention of the 
Metal arts, disentangles the seeds of human ambition. Hence the 
many, who were popular, being unwilling to submit to one of them, 
were under the necessity of agreeing, first a temporary authority, 
then to assume it collectively in themselves: here begins aristocracy. 
The Magna Carta of King John is an illustration of this hypo- 
thesis. 

The uncontrolled ambition of the few, and the intrigues and se- 
cret managements of every man, who wished for power, Will hare 
caused the multitude to suffer innumerable evils; and ehher in eon* 
sequence of quick passions, or excited by a single individual, like the 
Roman people, will have snatched the power from the hands of the 
lew, as the Romans did from those of the Decemviri: this is the epoch 
of the Empire of the laws. This might be called the first form of civil 
government, if we date the origin of civil society from the time, in 
which laws were agreed to. And in fact, it could be but after the 
experience of the evils, which men are liable to suffer, that laws were 
caused to be enacted. However these first laws could not he such as 
would provo nt men from a warning authority or influence to themselves ; 
and therefore, people must have returned, and this out of the very 
perfection of which civil society is susceptible, to the government of 
one: hence to proceed to establish the absolute empire of the 
laws, after men bad acquired, from their own experience, the neces- 
sary wisdom to enact wise laws. 

The hypothesis of the Patriarchieal government is as unfounded 
at R*u**eau'$ contract; becau s e savage people are naturally in- 
clined to sprosd themselves, and not to crowd together: for the very 
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kiatmta •*& fiicnda, rwedetedit immmty *• 
him, before be would be cnueed to enffer puuafaamut* 
mud the alaying him was, moot commonly, the e+aee* 
quence of the exertion made to surrender him. 

Ih the ttate of civil eociety the caae varies materi- 
ally, He, who ia to suffer death, is not only unarmed, 
but wholly unable to resist. Society, which, it is said, 
having been offended in the person of one of its meav 
bera» requires from him, who did the offence, an in* 
demnity, which shall correspond to the extent of the 
injury, it has received! Agreed. Tet, is it by bwniag 
the dwelling-house and barns of him, who has set fire 
to his house and barns, that one would obtain a propor- 
tionate indemnification for the injury, he has received 1 
or rather by putting himself in possession of the house 
and bams of him, who caused his own to be destroyed 1 
And this is what society should do : it should put *t~ 
self in possession of the property, that belongs to the 
criminal. That is, society should virtually assume to 
itself the exercise of the rights, which belong to him, 

reason, that to crowd together, supposes people to have haft 
houses, audio have leant to till their lawk ami to rake cattle i awe- 
ranch •* we would have the cultivation of the efts to pceeede civili- 
sation* Hanger makes men hasten, and eenaeejaestly waaeWera; 
and as long a* the ground sends forth something eatable, they will go 
to gather it; and it is only, when they cannot find a pfentyfef food* 
that they learn to plant seeds. Nor would it avail to have the Pa- 
triarchal government to derive from Abraham; booanso at the tine, 
in which his gcnwalioa wat chose* to make a po soli, men hod nl- 
ready reached the stage of iajpejftftt oivMeatien, «* Iharo above 
sketched* 



*&o defended it : and this is obtained by forcing the 
culprit to make use of tike mean*, as corresponding 
to the exercise of his rights, in order to acquire pro- 
perty, which wholly, or in part, shall belong to the 
same society, which has been offended. 

I have shown above, that he, who dies at the hands 
of the law, causes an injury to society, by the very 
fact of being subjected to suffer punishment ; there- 
fore the punishment of death is inefficacious with re- 
spect to the indemnity, which society is to obtain from 
the guilty. 

Even admitting, that punishments are to be held the 
representatives of the injury, which one may do to 
another in the exercise of his right of defence, this 
would not follow, (as I think to have demonstrated, 
where I have spoken of the injustice of the punish* 
meat of death,) that either an individual man, or a 
collective body of men, should do more injary to an- 
other, than that which is necessary, in order to repel 
an offence, and to prevent him, who did an offence, 
from repeating it, before he has atoned for the offence 
already done. 

Society founded in this, that one may, in the exercise 
of his right of defence, take another's life, inflicts the 
punishment of death upon those, who perpetrated of* 
fences, to avert which would have required the taking 
life from the offender : that is, it punishes murder with 
death. But society is not entitled thus to punish : 1st. 
Because the individual right of defence, which has 
been- vested in the law, exists no longer after one has 
ceased to live, since it it inherent in man : 2d* Because 
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society as the representative of all the rights of do? 
fence of those, who compose it, is bound to protect 
the inalienable property of the criminal, who also has 
vested in it his right of defence. (9) 

Haying seen, that the punishment of death is in- 
flicted without effect, whether it be to obtain the in* 
demnity, which society is to receive from the guilty, 
or to represent the right of defence of him, in whose 
person it has been offended, we should now consider 
whether the punishment of death is practically in- 

(9) I cannot agree with thoae, who decline to behold a man, in 
the wretch, who has broken the laws. Society is not the being of 
fancy, as the few, who move the screws of the great machine, 
pretend to lead people to believe. ' Either society is the moral repre- 
sentative of the rights of all men,- who compose it, or it is an unnatural 
tyrant, whose soul is the ambition of the few, who oppress the 
many. The few reap immense benefits from the state of civil soci- 
ety, and the many are stripped of the rights, which they hold from 
nature. The one is triumphantly driven in a sumptuous chariot, 
while numbers of wretched creatures starve in quivering nakedness* 
And the luxury of the one strips the garments of the numbers; while* 
the nakedness of the many luxuriantly adorns the chariots of the few! 
Then, why should the law strike the last blow to the wretched crimi- 
nal, to whom, the sole choice, perhaps, was left between crimes and 
debasement, to support life; that inalienable property, to support 
which the poor is unable, in the present state of civil society Bat 
Oven supposing, that all crimes proceed from the natural perversity 
of men, how can society expect to inspire men with a sense of the 
respect due to the property of others, if it sets forth the example of 
a wanton violence against a property, which both nature and the 
civil compact require society to respect? Behold a man is naked! 

Take lire from him!. and men hope, if yea dare, that the poor 

will be topght to respect the life, and the property of the rick! 
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ettcaoious to punish, and consequently to prevent 
crimes. And so it is ; because it cannot be in propor- 
tion to the injury it avenges ; and because it is not 
susceptible of the degrees of intensity as should meet 
the various enormities of criminal intention and ma* 
terial injury* 

: Every body will admit, that the punishment of death 
cannot be in just proportion to offences, which have 
not caused loss of life ; since life is an inalienable 
property ; therefore it cannot be taken as the corres- 
ponding indemnity for the loss of alienable property. 
. To subject him to suffer death, who deprived an- 
other of life, will, no doubt, enable society to cause the 
guilty to suffer an injury equal in extent and ferocity to 
the criminal action, which it punishes; but it will 
never enable it to obtain the indemnity, which corres- 
ponds to the injury received. Society in consequence 
#f the death of a good citizen is deprived of the bene- 
fits, which the labor and industry of the deceased 
contributed to the welfare of the collective body to 
Which he belonged. Then society, in order to make 
up for that loss, deprives the guilty of those benefits, 
Xvhich as one of its members, he was entitled to re- 
ceive from society, and, besides, forces him to acquire, 
by his labor and industry, property, not for himself, 
but for society. In this manner society is not the 
loser ; because it supplies the loss of the benefits, it 
would have obtained from the labor and industry of 
a good citizen, by the forced earnings of a wicked 
one ; and compensates its trouble to watch over the 
guilty, by the cessation of the protection, which it 
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sbquld rffofd to to*b» to puudered one and tbe mfe 

If we wish to know the degrees of intensity, of 
which the punishment of death is susceptible, wa 
must look to the exploits of the holy inquisition/, we 
must look to the grand feats of crowned moftStetlt 
whom human weakness creates, base flattery eujpoitf, 
and priestly imposture sanctifies. If men can xfftffe 
sent to their minds those scenes of horror, without a 
shudder, let the punishment of death afford a rations! 
amusement to people, who are wont to compare their 
own dress to that of savages, to behold their civiliza- 
tion! 

In the penal code of Napoleon, in order to punish 
:g9p$icide in a distinguished manner from a common 
homicide, ttt * punishment of death was increased, 
by subjecting him, who had coinmited parricide, to 
have his right hand cut off before he suffered death* I 
have since then very much wondered, that evepry body 
should condemn as atrocious a punishment of bat a 
few instants more of sufferings, while nobody has been 
willing to economize the least portion of their breath, 
to express their disapprobation of cold assassinations* 
not less abominable, because of their being com- 
manded by the law ! 

To torture the guilty by means of a wheel, to have 
their members dislocated by means of a rope ; to have 
human limbs forcibly parted and driven away at the 
tail of a horse, and to have men slowly frying in their 
own fat at a tardy fire in a, copper oven, although 
able to show how unworthy we are of the likeness. 
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we bear, will never teach us how' to discover in the 
punishment of death those degrees of intensity as witf 
meet the various proportions of human perversity, 
ant! thfe different atrociousness of crimes. 
•There is no doubt, that, in a state of civilization, to r 
cut* dff the hand of a criminal, before he is caused to 
suffer death, is barbarous; but, thanks to the stupid' 
Mbcity of our rulers, and to the negligence of legis- 
lators, we have been placed between the voracious 
CJharybdy and the treacherous Scylla : either our crimi- 
nal legislation must proceed gaining new degrees of 
ferocity and savage barbarity, or criminal laws must 
indistinctly or unjustly punish the guilty, without pre- 
serving any proportion between crimes and punish- 
ments. ; There is no mean ! Our laws must be, either 
cruel, or both cruel and unjust. Cruel laws make us 
sin against God, nature and civilization; but the un- 
just, against man also. Whatever is unjust must be 
held in contempt ; and this contempt is the cause of 
the savage constancy, with which offenders meet the 
severity of the law. It is but a fetal blindness to hope, 
that unjust laws, however cruel, will secure us against 
the numberless evils, which afflict society ! 

When we see him, who' commits robbery on the 
highway, and him, who forces his way into a dwelling 
house, and him, who counterfeits the public money, to 
be punished with death, society, if not selfishly blind, 
must feel, that it has deprived itself of the means ade- 
quately to punish him, who kills as many travellers, as 
he meets with ; and him, who enters a house, and slays 
the infant children in the arms of their supplicating 
17 



mothers, and the mothers after them, the distracted 
husband beside the lifeless wife* and the father upon 
the expiring sons. 

When we behold him to suffer death, who wailed 
for a person unknown, and deprived him of life, how 
can we expect to find on adequate punishment for the 
monster, who plunges a dirk into the breast, wheaee 
life and condition were derived to him, and translate* 
"a heart still palpitating with a father's love 1 

We have not the adequate means to punish the vam- 
pire of civilization, who, in the enjoyment of domestic 
peacefulness, and in the sacred stillness of the nuptial 
chamber, deprive of life the one, whom he first taught 
to sigh ; the sweet companion of his domestic life, 
who had shared all his -woes, who made* all her 
happiness to consist in soothing his sorrows, and in 
seeing the sweet pledges of mutual love grow worthy 
of a father's smile ! 

To decry against tortures, and against the exacer- 
bation of the punishment of death, amounts but to 
make a solemn mockery of the most sacred feelings 
of humanity, as long as we lavish so indiscriminately 
the punishment of death. Should we not he ashamed 
of the comparison, rather than boastingly decry against 
the times of illiterate barbarity ! Barbarians inflicted 
death upon one, who could make good his title to 
commit crimes, by giving the death, he was to suffer: 
we* by means of the law, and the hangman, slay, with 
a cold «nd ferocious barbarity, victims, who loathly 
wait for their fate ; ill-vowed victims, whom our self- 
ishness and indolence offer to the blood«swolen idol of 



m o&9* elviifeafttoa, which supports through streams of 
blood the fortunate few, who purchase their indolent* 
with hamaa blood. Half a day's amusements* sacri- 
ficed opoa the altar of human fellowship, would enable 
us to discover the means, whence the rich should en*- 
joy real happiness, and see content their fellow men, 
who are poor! 

Some believe, that punishments ought to be severe, 
because the example of them was to deter men from 
erknes 3 wherefore they are in favor of the punishment 
of death, and think, that the more a punishment is 
epuel. the better it is able to deter men from crimes. 
Our standard author appear* widely to differ from 
them. " It is not the intensity of the punishment, that 
produces the greatest effect upon human minds, but 
the extent of it ; because our sensibility is more easily 
and efficaciously moved by the least, but repeated im- 
pressions, than- by a powerfuf, but instantaneous erne*- 
tien. The power of habit is universally yielded to 
by sensitive beings-; and as man is made to speak-, 
walk, and supply his wants by the habits, that are de- 
rived from the repetition of the same actions, thus moral 
ideas are caused to remain impressed in human minds 
by lasting and repeated impressions. It is not the 
terrible, yet instantaneous spectacle of the death of a 
criminal, but the long and hard borne example of a 
man, who* deprived of liberty and almost changed into 
a beast of burden, indemnifies the society, which he 
has offended, that will prove to be the most powerful 
restraint from crimes. # *■ # *• •• * 
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* * •• The dreadfel and fefevous impret- 
•ion, which the punishment of death canoe* in human 
hearts, cannot compensate the forgetfulness inherent 
in man, even with regard to things the most essential 
to life; a forgetfulness, which even human passions 
accelerate. A general rule :— violent passions cans* 
surprise, but not lasting impressions ; and it is from 
this quality inherent in passions, that passions cause 
such a revolution in human minds, as to make, some* 
times a Persian* and sometimes a Lacedaemonian, out 
of a common man* But in a free and peaceful go- 
vernment impressions should be frequent rather thai 
violent. An execution is a spectacle for the great 
mass of the people; an object of pity mingled with 
despite and horror* for the many : and these senti- 
ments occupy the minds of the spectators more, than 
the salutary terror, which the law pretends to inspire 
in human breasts by means of those examples." 

Daily experience should already have convinced us, 
that the punishment of death terrifies not them, whom 
a fatal combination of circumstances leads to crime. 
Atrocious crimes have been multiplied in proportion 
to the lavishing of capital crimes. Nay, our cruel 
and inconsistent laws have put them in the disgraceful 
necessity of perpetrating the most savage deeds-, whom 
the corruption of the heart led to crimes. 

That death is not an adequate punishment for 
crimes, and therefore inefficacious to prevent crimes, 
every one may easily perceive, if he observe, that, in 
the present state of civil society, suicides, scarcely 
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beard of among the ancients, art so frequent among 
us ; (10) and' more so in those countries* where riches 

(10) I assert it with the most solemn positiveneas, that in the 
of one hundred yean suicides will be found to have beta 
itted in the very same proportion to the public executions com- 
manded by the law; except however the times of revolution, be- 
cause then citizens, being the whole of them pervaded by the am- 
bition of parties and the vices of anarchy, aim at destroying their 
opponents, and when disappointed, are murdered before they think 
of committing suicide. At about the middle of the year 1927, 
a public execution took place in Boston, and on the next day a lad, 
who had gone to witness the execution, availing himself of the no- 
tions of self-destruction, as are proclaimed by modern civilization, 
destroyed, by the rope, his own life, and left his desolate parents to 
curse the law, which taught their child to commit an abominable 
crime. A few weeks since, but a few days after the execution at 
Salem, a man in Washington street, opposite the old South Church, 
in the same city, by means of a rope, put an end to his mortal career. 
I remember to hate heard, in my younger years of a great many 
suicides in Mantua, the city where I was born, and I most confess, 
that np to ray nineteenth year, the epoch of the fall of the French 
government in Italy, I considered it as a matter of course to destroy 
one's own life. 

If we look to the mode of committing suicide, we shall still more 
convince ourselves that the law opens a public school for suicide, 
and murders, by means of public executions. In England, people 
rash to hanging t he m se lv es with the very same coldness, with which 
the executioner throws the victims of society into eternity ; while 
k Italy a man, who had determined to commit suicide, would father 
live, than prevent his spirit to abandon its abode, but through whence 
it used to make itself manifest, under the garment of words. If there 
is any thing more inconsistent, or mere foolish in the present state of 
society, than to pretend deterring men from assassinations, by setting 
the example of the little worth of human lives, as the paaisfameat 
17* 



are the only representatives of civil happiness, and th# 
punishment of death, the only means to deter men 
from crimes! "One, who sees another continually 
suffering," these are words of Beccaria, " says to 
himself — I also shall be reduced to so miserable and 
degrading condition, if I commit the same crime. 
That the prospect of unavoidable misery and pro- 
longed servitude terrifies men more than death, we 
witness daily. A failure hangs him, who is to live 
in poverty ; a christian depredation hangs the wretch, 
who wishes not to till the land of others ! Behold a man, 
whose life is endeared by all the sacred and sweet ties 
of society, religion and nature, destroy his life at the 

of death proclaims, I leave it to all men, who have an understanding 
of their own, to decide. Cain slew Abel, because in a fit of pas- 
sion he struck him with the instrument he had in his hands; and it 
was only after his anger was quelled, that he approached Abel, who 
rose not. And when he perceived that he answered not, and could 
not stand on his feet, then he suspected that he lived no more, and 
that hi* blow had been the cause of it Then he conceived the 
idea of destruction,. and was horrified with it; because destruction 
is abhorred by all beings, that live. This is the reason, why deaths 
by stabbing are the most frequent; because the hand corresponds to 
the quick emotions of the heart, which passions govern. 

Men, of themselves, would never fancy ef taking a man's life? 
they learn it eventually; yet deaths, except by midden passion, are 
quite uncommon among uncivilized barbarians ; while among us they 
are very common, since the law has opened Gymnasiums for human 
annihilation. — One crossing a river in company with another, who 
remained a prey to the waters, learnt that water may cause destruc- 
tion. The savage bringing to the greatest perfection a stick, learnt 
that an arrow could cause destruction; and so it is, that, among the 
ancients, a great many committed sukide by means of arrow*. 



Mid prospect of an impending state of dependence) 
Behold the foamy billows toss against the shores 
black corpses ! Behold the trading vessel and the dis- 
tressed countenance of the captain ! Many a slave, 
born of christian piracy, has sought liberty in the 
deep bottom of the ocean I 

Wherefore, if men of education, living in a state of 
eivil society, and notwithstanding the guidance of a 
divine religion, destroy their own lives, in order to fly 
from poverty and dependance, which amounts to the 
same as slavery, how can we expect that poor and 
helplessly dependent men, whose morals have not been 
rectified, should be deterred from crimes by the fear 
of death, only because it is the law, that inflicts it? 
Nay, how can we expect to deter the poor from crimes, 
if crimes are made to become a means to free them 
from both want and dependance ? Is it not extremely 
unwise to place the wretch between the guilty hope of 
being benefitted by crimes, and the certain termina- 
tion of his sufferings by death ; which no man can 
avoid, whatever may be the difference in the mode 1 
Particularly so, because our mode of administering 
justice, by times, causes guilty hopes to be realized, and 
often makes this punishment enviable, always despisa- 
ble. Who would number the many, who being deter- 
mined on committing suicide, resorted to crimes, after 
the same principle, that a man, left with an uncurrent 
note, buys a lottery ticket ? 

Some will observe, how will the law be enabled to 
punish the most atrocious crimes, in a proportionate 
measure to the less atrocious, if the punishment of 



death should be aboMshedl And I ask first; does tfcfl 
punishment of death oflfer in fact such a proportionate 
measure 1 All punishments may be efficacious to pro* 
vent crimes, if wisely and economically made use of, 
and always inevitable ! Who doubts that the Parricide, 
by being condemned to hard labor and exposed every 
day to the sight of the people, wearing on his fore- 
head in distinguishable characters "Parricide," would 
receive a greater punishment, than to have his right 
hand cut off, and to suffer death 1 At sight of him the 
spectators would shudder with horror, and he, almost 
by reflection, would feel the quivering of abomination 
at thinking of himself ! Then he would unavailingly 
invoke that termination of a life, which true repent- 
ance alone can enable him to bear ! This punishment 
would be strictly just, and efficacious too, by the ex- 
ample: because the horror felt, at the sight of such a 
monster would always overcome the feeling of com* 
passion, which his wretched condition would inspire. 
Let such wretch have wrought on his forehead the 
characters, which Cain bore, and we shall see in real 
life, the great ghosts fly at the approach of the parri- 
cide in the tombs of the Scipios. (o) 

Spectators will have present to their minds the as- 
pect of the wretchedness, to which a fellow being iB 
subjected, but this will be only to make them shudder 
at the recollection of the horrible erime, he has per- 
petrated: the spectacle of human sufferings will al- 
ways cause a feeling of compassion to rise in human 

(a) Verri notti Romans, notte terza colloquio quato 



hearts, but the horror for the criminal will always 
subdue that feeling; and thus the punishment will be in 
just proportion to the crime, as we hare it from Becea- 
ria. ** The limits, which the legislator should prescribe 
to the intensity of a punishment, it appears, should 
he desumed from the feeling of compassion, which it 
causes to rise within the heart of the beholders; be* 
cause when this feeling begins to prevail oyer all oth- 
ers, then the punishment becomes a torment rather 
for the spectators, than for the criminal." If a pun- 
ishment cause the solidary terror, which the law pretends 
to inspire, and which the example should inspire, then 
it is a perfect one: because the criminal indemnifies 
society by his labor; the privation of liberty takes 
from him the ability to offend society anew ; and the 
example, his condition offers, fills with terror the spec- 
tators, while it inspires, them with the necessary horror 
lor the criminal, and the necessary abhorrence for the 
crime. 

I hope no one will apprehend such a punishment to 
be unchristian ; because, if it is essential in our reli- 
gion, that the hope of future salvation should always 
he abiding in the hearts of its followers, the punish- 
ment would, per excellence, be christian like : because 
society, by sparing the life of the guilty, affords him 
the necessary time for repentance, and by the punish- 
ment, the means to atone for his crimes; while, allow- 
ing to the criminal the time for self-conviction, it will 
enable him to bear, and cherish his sufferings as a just 
atonement, undoubtedly so, for his crimes. 

I must confess, that I always experienced a feeling 



of m*0M*iQft to rise vitbta my bseest* when git** 
breeding reunited me paftieatLy to listen I* the idle 
miking of those, who pretend, that a sad e xperien c e 
show* the practical necessity of the punishment* of 
death ; because nearly the whole of them, who ait 
released from jail* perpetrate new crimes. Ami be- 
cause the poor man k always to bear the penalty mr 
the indolence of those, who govern, the necessity it 
derived, from these facts, of destroying the life of tat 
offenders, in order to protect society, as it is boastittgiy 
asserted. But, when the offenders were released,, had 
the causes, which first led them to crimes, been rep 
moved ? Let the form of government he tyfiaanieafc or 
popular, that ciril society is not just, where every maa 
cannot earn, wherewith to. support life. It is* indeed 
ridiculous, ta require, that a great majority of msa 
should live in a worse condition in Ike stataof cjvuse* 
eiety, and be rood of it. God gave life to heipseserved 
and the corresponding means to support it, to every 
mam ! Every man is bound to get the means to snetaia 
life; and it is for the worst, if society places a poet 
man between virtuous, starvation, and ignominious 
death! Because, in all. probability, every man, evea 
by crimes, will get wherewith to live, rather then 
spontaneously suffer the death, which the law, always, 
keeps in reserve for him ! 

Mark, a man hanger*! Do you feed am? He is naked! 
do you cloth* him? If nst r you break your covenant*; yea 
drive him back to the first law of nature, and you hang 
him, not because he ta guilty, but because you A*** left 
him naked and 



Bffftdea, soeietgr place* hvefef in th* impossibility id 
ootovjaceits vaetim, that he Wa deserved death* acoa» 
vietion, whereby udaa* the salutary efiect of the «s» 
ample it to be derived; a conviction, without which 
any pomshment atH prove practically inefiieaoiows te 
prev en t crimes* £#e may be dealt to all of <w, my Lord; 
and were it postibk, that mow sAotiM be spared yet * 
tattle, that ootttimusd Kfe might make abetter atonement 
fifr past action* thorn a death, which, abrupt and premm* 
tare, emits far repentance, while it forbids redress. 

Tine in fact is wanting to convince the victim, that 
be has deserved death, and although he may repent 
through fear of eternal damnation, yet, a wretch white 
in this world, hit conviction and repentance will be 
too sadden to make any salutary impression upon 
the minds of the spectators, who alas ! only learn from 
legal assassinations to despise death, and to abhor, 
more and wore, that class of men, who hang the 
poor. 

The injustice itself of the punishment, generally 
felt, although not universally acknowledged, is a pow- 
erful cause to render the punishment of death ineffica- 
cious to prevent crimes, it will ever be in vain, that 
we shall expect to deter men from crimes by the se- 
verity of the punishments to be inflicted, if the justice 
of such punishments is not only universally acknow- 
ledged, but also universally felt ; unless, the whole of 
the civilized world, alas! snail be changed into herds 
of wmpfaefc! We shall see renewed the creation of 
Cadmus, if ever one is to say, on the stage of real life, 



I $m readf to, aid ftwdtote ffo fay a^de^foi^ 
vtcfunf , wfo ore fint polluted, and then sacrificed, bytte 
blindness and injustice of huma n codes i 

Of all the fatal causes of the inefficacy of the punr 
ishment of death, this is the most fatal. The indolenee, 
and the egotism of the rich, and the carelessness of 
the whole of them, who are, in any way, distinguished* 
from the great hulk of the people, hare thrust an axe 
into the insensible hands of the law, to strike indis- 
criminately the wretch and the wretched, who dare to 
pass over the line, which separates the two sorts of 
people. They also, who infringe the. laws, are mes t 
and the work of the same Almighty hands with us; 
that is, worth being taken care of! Let us have suitable 
places of confinement : let them, who have committed 
less atrocious crimes, be separated from them, who 
have perpetrated the most atrocious deeds; and. from 
the former, them, who have offended society in a 
less measure. Let the penalty of infamy fall upon 
the perpetrators of infamous actions alone! Let the 
passionate man be separated from the wicked; the 
guilty from the infamous criminal ; the young from the 
old offender : then, I feel confident, we shall be able to 
deter men from crimes, without murdering them ! But 
as long as prisons are kept in the inhuman condition, 
in which they now are ; as long as they indiscriminately 
reflect infamy upon the whole of them, who have been 
confined, and cause them to be avoided by all classes 
of people ; as long as society can offer them nothing 
else but indiscriminate infamy and inevitable starva- 



ftfcffi they, who «re refeated*, WiH hold crimes the sol* 
means <* get a- home, and alas !' to obtain ' that death, 
which they are forbidden to inflict upon themselves, 
and from which after dated innocence and even virtue 
are unable to preserve them. 

My Lords, it was the turn of a straw, which made me 
what I am •••••••• 

* * you ilroftged m ytt mart deeply when I was 
sentenced to herd with hardened offenders, and graduates 
in vice, ettd vice's methods of support! This explains 
why the piety of Elizabeth of Moscovia, and the ef- 
forts of an r Austrian Prince proved unavailing to erase 
from our penal codes the punishment of death: .they 
abolished the punishment of death, but left untouched 
the fatal ladder, which, step by step, the juvenile of- 
fender is forced to ascend till he reaches the scaffold! 

• ... j 

I repeat it again in our present state of civil society, 
it is necessary, either to; humanize the whole of our 
criminal laws, or to render them still more cruel!. 
Cruel laws might prove less inefficacious to prevent 
crinpfes, if uniformly cruel. Such as they now are, 
our criminal laws recommend and require the most 
atrocious crimes. Such criminal laws, as we have im- 
posed' upon ourselves, though they may cause the half 
of the human family to be butchered, will never make 
legal assassinations an efficient punishment to deter 
men from, crimes : nay, the law, by means of the pun- 

- » » 

ishment of death, sets the example of the cojd and 
calculated assassinations, which, neither personal in- 
terests, nor the unhallowed passions urge ; and thus 
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make lb* pernicious elbe* «TtibrpaAilMiw«l «f 4m* 
to become the invincible eaoMi of ttaEMU H n ois— 
crimes. « / 
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CHAPTER THIRD. 

Pemccitiit ejfecfs of fte PmithmtrU of Am*. 

When I heard it sad ; " hang them up f hang then 
up ! They will hare done !" I, indeed, hate our ineaturof 
perfectibility, and the perfection, which arts are caused 
to reach by the contrivances of civilization; because 
they have contributed to blind human intellects, fej 
presenting to a man's eyes what nature intended to 
hare for ever hidden from him, his own ifkenese! I 
speak of the instrument 6f our foolish vanity, a look- 
ing glass ! The bloody tyrant looks with complacency 
upon the living portrait of a monster, the sight of whom 
fills the innocent with terror ! A lusty anchoret carries 
concealed under his hypocritical garment the instru- 
ment, by which he is caused to lose his natural aptitude 
to read the features of deceit in his countenance? By it, 
an assassin courts his frightful disguise ; and a silly old 
maid jolts in a spasm of joy, in beholding her coquetith 
look! And I! I shudder with horror, because the peffi* 
dious instrument makes me behold a likeness resembling 
them, who thus spoke ! I must behold my likeness* 
then to scorn human nature. I abhor my immortality, 



I less* that 1 boW itiaeon^ftn without! I 
aa***«r raligtoa, I despise the holy writings, I mock 
the solemn voice of the ministers of the gospel, if I but 
persuade myself, that they, who wish for the destruction 
of Mlow beings, are to sing for an eternity the praises of 
our Maker! Is it to deceive them, I exclaim* that men 
are required to meditate upon the writings of the Apos- 
tles! Is it solemnly to stock the peoples $at they incul- 
cate, not to do to others, what we wish not done to usl 
I cannot, and never shall, he a by-*tanding listener, 
when so little care is made of the life of fellow-be- 
ings. It is but a few days since that I was in that pre* 
dtcamentl Hang them up, said one, and the others 
applauded I Jiang them up I They will rob no more! 
I have no mercy upon them !— I startled, and ran off 
like a reprobate, whom the thundering voice of the 
confessor drives out of the mansion of the Lord ! — And 
when I had collected myself in my room, and secured 
the doot, I threw myself upon a chair, particulating; 
is it possible that beings, who claim to bear in their 
countenances the likeness of their Maker, can have so 
much ferocity abiding in their breasts 1 Is this decep- 
tien* blindness, or a fatal peryerseuess, that instils into 
our hearts the sentiments of destruction ? Is it possi- 
ble that one may wish for the death of a man, — un- 
known to him* who has never offended him; who ne- 
ver wronged him* who will no longer be able to wrong 
Mm !' Ahd those beings too, whom the Almighty cre- 
ated weakening loan's side, (thus manifesting that man 
shall but yield to the gentle empire of the being, that 



is part of man,) in order thftt ftiey might moot* kig ui 
ruled passions, and sooth' his unyielding sorrows! 
These same beings, alas! Wish for tm> destruction of 
men ? The beings, whom nature teaches the rudest 
barbarian to respect ! — Bkher I am widely mistaken, 
or all that is the fatal effect of the example of cold fe- 
rocity set by the law, which commands legal murders. 
~- "In proportion," thus speaks BoccaHa, 4C in propor- 
tion to the cruelty of the executions, ' human minds, 
which like the fluids put themselves in equilibrium 
with the surrounding objects, become hardened !" We 
become familiarized to any thing ; and too many there 
are, in our days, who would sing the fall of Troy at 
the appalling seene of another Rome burning ! I, in- 
deed, should but hate man, were I to suspect, that 
such sentiments dwelt in his heart from'birth. Ah no ! 
let us cherish our best feelings; let a ray of hope gleam 
over this gloomy scene ! We cannot be calculating 
and cold destroyers of our fellow-beings, unless the 
fatal encroachments of human interests, and the sel- 
fish passions, which arise out of the corruption of ci- 
vilization, harden our hearts. They dread the laws, 
who think it their duty to echo to their ferocity, even 
in spite of better feelings, which dwell in their hearts ! 
' " The punishment of death is not useful (says Bec- 
caria; it is pernicious, I say), for the example of atro- 
city, it offers to men. If passions, and the necessity 
of* warfare, have taught men to spill human blood, the 
laws, which are deemed to direct the conduct of citi- 
zens, should not add to those cruel examples, the 



^ost cruel, as .the death is, coininaaded by the)*w, 
and inflicted with so much cold-blood and ostenta- 
tion!" (11) , 

(11) These words of Beccaria would account for the stoycism, 
which certain criminals evince at their trials; though the following 
paragraph from a news-paper makes literally evident the causes of 
it. § The conduct of the criminal throughout, whilst he was prepar- 
ing himself for his departure from the prison, and during his stay 
beneath the scaffold, was unflinching, and manly to a degree worthy 
of less ignoble death. § Those Editors of news-papers, who indis- 
criminately bestow praises upon the barbarous coldness, and feeling- 
less conduct of the politician and the murderer, the judge and the 
executioner, are an efficient cause of that savage stoycism! The 
foolish admiration of the spectators is one of the efficient causes of 
the unflinching conduct, which the most perverse of human beings 
•how, m order not to appear wanting in courage! The placid un- 
concernedneas- of those, who bring in a verdict on which life, or 
death hangs, forces the culprit to show that courage, which indigna- 
tion can cause to rise in any human breast! Finally the barren face, 
and feelingless voice of the judge, are the cause of that wrechedness, 
which our degenerated people call courage; because the criminal 
forgets his crime while indulging a feeling of hatred against the man; 
who appears to wish for nothing else, than the pleasure of shedding 
a man's blood! 

Every body, who has read Roman History, knows, that the gladi- 
ators, although equally doomed to death whether conquerors, or con- 
quered, yet aimed at the applauses of the spectators by a show of 
courage and contempt of death; so much power the love of praise 
exercises in human breasts! — Every man, who feels not the want of 
praise, is a contemptible wretch; or he is unconscious of his better 
nature! He, who despairs to deserve praise, resorts to crimes; but 
he, who lives with the fair hope of deserving praise, feels not disap- 
pointments, and ardently meets hardships in behalf of them, whose 
esteem he aims at deserving! Thus if the criminal also aims at 

18* 



Beeearia flays that the sentiments of every one ap^ 
on the ptrotshraent of death might ba read "in tha aeta 
of indignation and contempt, which every body shows 
to the executioner." I hare very often been tempted 
to add, that the sentiment of the injustice of the pun* 
ishment of death might be recognized in tbe feeling 
of hatred, which the breakers of the laws show for the 
Judge. No body will deny, that such hatred is a per- 
nicious effect of the punishment of death, since it is 
directed to one, who had no part in enacting the law* 
Because the injustice of any thing renders him hateful, 
who meddles in it ? If criminals say: your laws are but 
of two classes: the one makes criminals, the other punish- 
es them: they will feel no regret for having infringed 
the la we: since they have offended that class of people, 
who only approach them, when they stand between 
the prison and the scaffold ?" u Judges and scaffolds 
have become the necessary means to the maintenance 
6 f civil society!" Crimes are the only means of re* 
venge within the reach of the poor ! (12) 

praise, it arises out of human nature; if he obtains it, it arises out of 
the corruption of society, the want of morals, the injustice of the 
laws, and the selfishness of statesmen! — Discipline, and morals, not 
preached, but resulting from good habits, should determine the mode 
to obtain praise ; and then the wicked would hare no hope of obtain- 
ing praise. 

(12) Let us turn our eyes to the people of England, and behold 
them naked, and hurried to prisons and scaffolds! — They com- 
mit crimes, because that is the sole means within their reach to 
obtain a revenge against the few, who oppress the many! Montes- 
quieu observed, that they could not find a republic, because their 
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Add to it the fatal certainty, which the poor 
tain of being able to embitter the enjoyment* of the 
rich by oiimes, which are punished with a death, whose 
pangs are in no way comparable with those of re* 
proach—less starvation, and then* alas ! we shall per- 
ceive that society leads men to hate labor and to love 

chiefs were void of virtue; that is true also; but the principal reason 
is, that the government has been bought by die few, and the great 
mass of the English nation, though a worshipper of virtue, is kept 
in perfect slavery by the few; and when one rises to plead the cause 
of the nation, he does so to set a price upon himself, and then be 
bought by the few. The few are so well secured in England, that 
the people can but kiss their fetters, or die upon a scaffold. They 
might, it is true, free themselves from the present oppression, but 
not by means of leaders, as they have done till this day! The King 
in the only man, that can save them; they must make him a Ctosarj 
if they wish to fly from starvation, jails, and scaffolds. The Eng- 
lish nobles, or better the Norman Barons, have organized a tyranny, 
never heard of before; and none but a Napoleon would find the means 
to free Europe from the contagion of a government, which proclaims 
freedom, and rivets chains upon both the mind and the body.— May 
France never go to war against England, and never offer her a pre- 
text for war. May France carry her invincible arms into Austria, 
and dismember that chimera of history, and be the sincere ally of 
aggrandizing Prussia and the recovering Turk! May she always 
shrink from carrying arms near the seas, and England will feel the 
hand of the great man, she buried in the depth of the atlantic, to shake 
the throne of universal tyranny! $fay Ireland decline sending her 
representatives to England; may her people be friend and ally to 
the common people of England, and the great throne of universal 
despotism will be caused to fall; and Ireland, England, and all the 
nations of Europe will be able to eat a morsel df bread, not drown- 
ed in human blood! 



criaM* An abrupt departure from life, whoa the 
whole of the faculties of the criminal tend to perfects 
bilityy a state so repugnant to the impending annihi- 
lation t will ever prevent the victim of the law from feel- 
ing, or even admitting the justice of the punishment, 
which awaits him ! And if so it is 1 Who, a lover of 
his kind, will not shudder at the idea, that a criminal 
might exclaim with Clifford! — "I hesitate not to tell 
you, my lord Judge, to proclaim to you, Gentlemen of 
the Jury, that the laws, which I have broken through 
life, I despise in death." Would this not be more 
advisable, to take from the wretch, who inclines to 
crimes, the fatal hope of putting an end to both, his 
mortal career and his sufferings, by means of crimes? 
I ask no mercy for the poorest and the most numerous 
class of society, when I insist upon having the punish- 
ment of death abolished; it is our own interest, wtpch 
would require the wretched part of the community to be 
deterred from crimes, by the aspect of a greater wretch- 
edness awaiting them. Let them have the practical ex- 
ample of it, and then for the sake of the least evil, they 
will be made to reconcile themselves •to their wretch- 
edness, rather than meet a greater one, which life 
alone can measure. 

" Ah ! (it is Beccaria, who speaks) Ah ! they will say 
(on seeing the indifferent tranquility of wise magis- 
trates, and austere ministers of the Gospel, who join 
the slow procession of death;) these laws are but the 
pretext of force. Those long before calculated and 
cruel formalities of justice are nothing else but a sort 
of language agreed to, in order to offer us, with more 



security, as the necessary victims to thi insatiable idol 
of despotism. We behold assassination, Which is 
decried as ah horrible misdeed, to be continually re- 
sorted to, and without repugnance, or predomination 
of passions, by the very same persons, who decry it! 
Let us avail ourselves of the example J— a violent death 
appeared to us, on hearing of its appalling descrip^ 
tions, a horrible scene of sufferings, but now we behold 
it to be the transaction of an instant. (13) How much 
less its pangs will be for him, who, unconscious of its 
approach, suffers not what a more painful death carries 
with it?" 

- It would be an unlooked for task to attempt to 
prove, that the great mass of the people do, in fact, 
make such speeches; although this must be the case, 
that men, for the mere fact of living in a state of cml 
society, will be led, by the progress of time, the repe^ 
tition of the same acts of ferocity, and the habits re- 
sulting from both, thus to think. And, if men fear not 
the punishment, and abhor the law, which establishes 
it, we have no reason to apprehend a greater moral 
evil from the punishment of death ! 

The repeated spectacle of executions must produce 
the same effect upon the multitude that a battle-field 
produces upon soldiers. The soldier accustoms him* 



(13) I intend not, however to advocate secret executions; be* 
cause this would lead to prevarication, would proclaim the injustice 
of the punishment of death, and change it into a wanton tyranny; 
since nothing can be held to be a punishment, but what tends to 
fetor others from crimes by means of the example. 
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felf to enMhe hard-earned bread of desolation andst, 
end sitting ©*er the senile of the enemy, andthoee<rf 
them, who few days before partook of the same meals; 
end this enable* him to acquire the undaunted fereci- 
ty, whieh obtains the laurels, that never are permitted 
to gmdle the forehead of the philanthropist, and thf 
benefaetor of the human family. " I have been en* 
thusiastie,' • says Lewis Bonaparte, " and joyful as 
any other after a victory ; but I also confess, that tty 
safht of « battle-field has not only struck me with ho* 
cor* but even turned me sick: and now that I am ad* 
vanced in life, cannot understand any more than I 
eeuld at fifteen years of age, how beings, who call 
themselves reasonable, and who have so much fore* 
sight, can employ this short existence, not in loving 
and aiding, but in putting an end to each other's cads? 
tence, «e if tme t did not himu)f do this with sufficient 
rapidity ! What I thought at fifteen years of age, X 
etiil think— wars viih the pom of death, which society 
draws upon, itself, are but organized barbar%$mi 9 an in* 
heritance of the savage state, disguised, or ornamented 
by ingenious institutions and specious eloquence." "B$ 
thy Mother one thousand times blessed" I would exclaim 
With Virgil— Ministers of the Gospel, is the arena of 
true Christianity beholden t by you ? 

It is owing to the uncautious warfare of the ruling 
portion of civil society against the ruled mass, if we 
behold now the greatest ferocity to pervade human 
minds ! — They are too few who wish to behold a man 
in the wretch; they are but too few, who think, (were 

it at least in the churohes,). that the wretch shall si* 
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taWoVHlfcifr, » art* mi*i**A#m*i*Jte *m <* H t (14) 
Mk&fMut tyrant* "«wUl tfcett vfetin* fltoyequelftoapi 
to curse tbcfafHft^br at* e ter nity 1 i 

(S^ffbfchr ere maefe far the poor aad lb* ohiwm^ 
iai ftr these, who sincerely plead the cam* tftUl 
people. The pe<* aneMhe obscxrr* cmmo* to anal* to 
retfeet tetany upon their relatives; where&re theyi 
metfelfy have to dread the *xe of fhekrwv They AuMji 
file pangs of ait abrupt, hot speedy is ati , aad Ami 
compare them wfth the loeg and inevitable mffcaiif* 
Of poverty, and choose, alas! the shortest totflrtat? 
Whose acuteness is compensated by its uncertainty, et 
even the hope of escaping it, added to the alluring pro s a 
pect, which crimes lay before them, who are "destitute 
of every thing. — For a still greater fatality they oo** 
sfantly see Legislators, Judges and Magistrates t* 
constitute one ruling class, who frame and exeeute the* 
laws, who huifd prisons and raise scaffolds. This is* 
the material cause why the poor so unehristianly hat* 
the richl— The great bulk of the people hate* the rich, 
because of the comparison of their different cifcum** 
stances in social life, and because of an abrupt death, 
of which they live in the sdd expectation, and which,* 
being ordered by men of almost different natares, ap</ 
pears to them inevitable! This alM! is the cause Why' 
the poor attempt to offend the rich by their crimes.— 

(14) If thawofaTcertainty of a fittivre state should b« cawed toj 
fly from human breasts, wretched humanity! what would prevent, 
ana from drinking one another's blood? We shall be a new de- 
scendancej of ifidippns, if God is not to punish them, who transgress 
ail the laws of nature in this earthly mansion! > i 
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Qritfl feMs^aflft flM l«4lfcaC6e4ed tin MMKttiBtfr MMfll 

t — mim » and fch e y , to w qers ^p M * t^w* «**, wfrew 
fere more despiteful/ ascend unebaken and uanmred 
Ike MA la*ie* r in *fla*r4* aviate the boaaiy Te§» of 
thtinimhwrih tjrrafcto. They alone have shewn ta# 
ueseawy t» 4oapfoo ; the wdittely aid, jfttab 
^vMboity onlyrofer* to4henay wi* awrto 
lm»o longer, ~Aa4 all Unit to the vtooet scorn «| 
jasfee aadftimfciHtyi amee women ere boldea weaker 
•ad e*0* inferior to ot* so*, when taey are to be cell* 
edrteeojoy b*ae&» ia common wkh mes, ahhoagbw 
gaa s w asa ly ^d them equal to us, when Ihey are w> 
soflbr the: efforts of our tyrannical feeling of suprema- 
cy. — The great bulk of the people call thenwelves the 
sovereign } though their tbroae is the scaffold; and so 
it *r*i*t be, b^eavtse they deem themselves to be those, 
wko-enaet laftva; -but the (air* sex share in bo way the 
e0veN%nty ©f the people, wherefore they cannot be 
aaused^to suffer *deatli; not even by the specious pre* 
tost of avowed folly, because they made j not such an 
a?ewaU • ■ • 

. The power of habit is great upon all animals, espe- 
cially uaoa men j and more so upon that class of men, 
whose muMU are less educated to mental speculations r 
wherefore, these 'men (who perceive,- that all men 
must ^ie; and that they, who are poor and honest,' 
though living in privations, are to die in want, and to 
teM$fc*tal 1 fin' their'!!* time, and h*»incoht&npt 
after death, when their corpse^ involved in rags are 
scarcely allowed the sole property of the poor, a span 
of earth!) will, perhaps, resort to crimes; because' 
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tboylmpeVby them, to 4to tfcee*»*h*s Anm. poverty 

WNnnk- • > > *» •' - ! • . 1 ; > ^ • » 

• Im* espereenee; imideieaive m Lm4 this sat our ow» 
sake. It is but vainly, that we expect to inspire, byt 
menus of the punishment of death, the dreed of death, 
m the breast* of them, who either kvo in idleness, or> 
appsebend to die of starvnteon. How truly Becearia 
exclaims; ^bot he, who sees befese him a greati 
number of years, and perhaps the whole course of him 
lifetime, which he should pass in seraftsme .and pain* 
beholden in sock condition by his townsmen, witfe 
whom' he now lives free eiyojting their societyj a sla**. 
of the same laws, by which he. is now protected,, 
makcsa useM comparison of this enpectation. -of ^ 
inevitable punishment with the uncertain issue pf( 
a crime, and the brevity of the time be might h% 
allowed to enjoy its frotts, and reconciles himself*, 
etc." • His heart must be hardened,, who exclaims not,? 
in recalling this passage of Beeearia; is jjt possible* 
that the possession of riches can harden our hearts* and* 
make us' the enemy of these, who possess nothing? 

I never eosdd satisfy myself why the French phil- 
osophers resorted to satires, scholastic argumentation*, 
and slanders, in order to impeach the holiness of our t 
religion. Is it not, that the Ministers of the gospel 
show, more practically, that our religion, though, 
divine ki its origin, may be perverted by men. irj.its 
praetioe I Do we not see*' thnm, who pretend to, 
preach, by their example, the love of all men, as our, 
Sewiour br ought upon this earth* to assist to, ami we 
19 
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might say, to ley fcm^e hs mt a n s a t is nc as 1 IM* tot on* 
too boasted civi&zatien, people, who only judge fiftm 
the effects, exclaim ; is it possible, that a religion, 
whose Ministers assist in frishely and eotdfyasses- 
sinating fellow-beings, be divine 1 

Prone, as we are to judge with all severity* and 
even with a kind of complacency, when we snny eon* 
demn vices, which affect not us, we hold them bar- 
barians and savages, who sacrifice their prisoners 
upon the altars of their insensible divinities; though 
unmindful, that in our civil (I mean polished) society 
we offer victims to the deified egotism of untrue civili- 
sation, and make scaffolds its altars! This differ- 
ence is extant between the sacrifices of ba*baria&» 
and dun* Barbarians sacrifice men, whose life they 
have spared at the risk of their own ; we murder,. by 
means of the law, men, who aimed net at the lift of 
their sacrificers ! Savages are under the predomina- 
tion of passions, when committing those acts of era* 
elty ; we boast of committing them, following the 
dictates of cold reason : savages sacrifice men, who 
being also savages, and as powerful as they are, might 
again attempt to take their lives, if let loose; we sac- 
rifice men, against whose wickedness we have a 
thousand means to protect ourselves, since civilization 
lends us what is wanting to barbarians, houses, pris- 
ons and guards. 

Why send Missionaries to the heathen, if We sur- 
pass them in crimes t Why do we not contrive to 
make Christians to practise the Christian religion, be- 
fore we add numbers to those, who procane it 1—And 



tl9 



ffcey ptofa&e it, who say+ sdinosl in a tone of mockery, 
that att hapged criminal* go to Heaven, because the j 
are canted to know the time of their death ; where* 
fore can repent, and consider the fatal ladder as the 
means to ascend in the presence of their, and our 
God ?— This is the most pernicious of all the effects 
of the punishment of death, if it causes our religion 
to be less respected, and to be no longer the blessing 
of man in the misery of life!— who can' without the 
quivering, with which tremendous voice of our Su- 
preme Judge shall shake the hearts of the wicked, 
behold the cross and the image of our crucified Sa- 
viour handled by the robber, who proceeds repeating 
the words of a Minister of the gospel, intent to show 
him the gates of Paradise, opened by human sacrifi- 
ces! shall we hear profaned, beside the victim of 
society, the name of Him* who restored his ear to 
Maleus 1 (1&) 

(15) One word more. I doubt not of the divine origin of 
our religion, if we practise it, as it was given. I wisti, that all 
men followed the precepts of our religion, and held them to be cor- 
rupters of true civilization, and enemies to God, who dare thrust 
religion into the crimes of men : who make religion yield to the 
ambifien of the low, to the passions of the . many, and to the sel- 
fishness of every man. It belongB not to me to recall our living 
Davids from iniquity, although as a man, who belongs to our civiliza- 
tion, I say, that religion is not to be made to twist the rope, which 
destroys human lives. What difference can be made apparrent to 
exist between human sacrifices and our executions. Both of them 
are consumed accordingly to laws. If barborons laws cawe them 
to be called barbarians who enacted them, what are we? — If cruel- 
ty and ferocity of mind are contrary to tfejneekaes* and precepts 
of religion, what makes us unlike the Pagans? 



Is it not a swerving eontfcadietien to send Mission* 
arias among the heathen in aider to suppress their 
human sacrifices, and then make oars mora frequent 
the more abominable the less oar present 
requites them. Shall we free the Pagans 
from the sacrifices of barbarism* in order to subject 
them to those of civilization 1 A savage, who should 
behold one of oar execafions, would call it a sacrifice, 
if he beheld the Ministers of the gospel handling the 
victim 1 — kind reader, and you Ministers of the Gos- 
pel, do sympathize with my feelings* because I speak 
from my inmost heart. If I see too gloomily, do 
attribute it to my ardent wish to spare to oar fallow- 
men the greatest portion possible of evils ; No rancour 
or hatred is abiding in my heart ; I yielded to my 
feelings, bat my mind was perfectly calm ; and if I 
have made my feelings manifest, it was because 1 
doubted not, that your feelings correspond with mine 
Let us bitterly deplore the present condition of our 
society, because of this pernicious effect of the pun- 
ishment of death ; and let us be united in our efforts 
to have the yoke of cruel and stupid laws shaken off 
by civilization. 

Thus resuming, there are two pernicious moral effects 
of the punishment of death : it accustoms men to 
a savage's ferocity; and renders. a divine religion a 
less positive guidance of them, who profess it. 

The pernicious physical effects of the punishment 
of death might be summed up in the following sentence* 
It palls for the most atrocious crimes ! 

1st. One, in. company and armed, commit, a- rob- 
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bexy oft the high-way, he is punished with death: 

another under the same circumstances kills the whole 

of them, whom he has robbed; he cannot suffer a- 

greater punishment : then the law tells the criminal 

—take life from them you rob, lest they should offer 

evidence to convict you! (16) 

(16) The last maxim, which my undertaking calls me to com- 
bat, is thi»$— that the better to protect the life and property of citi- 
zens, the law affixes the punishment of death to all those. criminal 
actions, whereby human lives might be endangered. 

Indeed, I must wonder, and even confess, that I am unable to 
satkrfy myself for the great cofrimdictions, which civil society, and 
single Ladividuals offer to the eyes of the observer. 

If L look; to the individual beings* who eofappse w s^nsratiea* 
certainly, that no one hap shown himself heretofore mere wartkj}. 
of bis celestial nature tr-Who of the tncisnta, not asee Plato ;ea> 
ceptod, .had conceived the moral enjoyment,, which renders eve*: 
misfortunes dear to us ? — we only preserve that much of the phys- 
ical nature, which enables the body to obey the snpulse of our 
belter nature I—Sensual pleasures are almost banished from among 
us ; sj4 th* iajtaUaat alone appears to seqaire food* pIsssTireSj aa£ 
relaxation. A lessee* divine of Boston makes oar relaxation to 
con«t in wayging pu* sjideratajwlingooslinuaUy ; rest, in varying * 
the objects of our mental speculations ! , 

Bet if I took to a modem civil society, ( behold the infamous 
chimera, whieh no one can subdue U-The /«©» ts&e move tfo 
terete* of the svedksns, have succeeded in bewildering our minds, 
wbeeew we are called to act (»ettecjfrejy« The heat foasntiee*. 
that ever lived upon earth* if we aot jadradesjlg we beoesnetfo 
meat a^rteaje* itl we .est eoJleotivelf^ Novs i th o l ss fl we ere, a**, 
wicked: we ere indoleM—toat j* a^ojw ftalt I 

One weoti observe that WakerScoUshpuU be hM a pbttam&e*, 
phist, because be employed, by his writings, many mors men, than. 

19» 
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3d. One, who nrmed, violently enters a dwelling 
house and steals property, shall sutler death ; so shall 
he, who, besides, kills all its inmates* 

3d. One commits one single crime, he is condemned 
to suffer death; another commits one hundred crimes : 
he had the faculty to commit ninety-nine after the 
first, because our laws can punish but one atrocious 
crime. 

4th. One waits for another and deprives him of life* 
he shall suffer death. 

But he killed ten persons ; well, the law punishes 

any man has ever done heretofore ? We all would believe it, 
rather than take the trouble of noticing how many more men, he has 
made idle by means of his novels* The press is a great benefit in a 
state of civilisation, yet all what has to pay for it must be produ- 
ced by lands tilled, (beaanse commerce itself depends on the pro- 
duets of the land,) and if we maintain not agriculture in a flourish- 
ing state, our descendants will be as ignorant as the Goths, if we 
leave them well printed books, and untitled lands ! 

Thus we say that the law protects lives by menancing with death 
even him, who aims not at another's life, while we should consider 
that the law values not the, lives of innocent people, since it in- 
flicts the" same punishment on him, who slew none, and on him, 
who slew ten of them. 

A proof more, that we are not naturally wicked, and that, not- 
withstanding our crimes and vices, we may be esteemed good is this: 
we have very few robberies, where life has been taken from the 
person robbed ! — Yet our laws are so inconsistent, that they com- 
mand the criminals to destroy the life of any one,' they rob ; be- 
cause they cannot incur a greater penalty, and' take from the 
world those, who would pursue and convict them. Inasmuch that 
we may hold human nature to be better in those, who infringe the 
laws, than in those, who impose upon us inconsistent laws ! 



the fint murder ; he was entitled to commit the others. 
He killed a person, who had offended him !— Let him 
die — He killed his wife !— he shall be put to death- 
Nay he killed a stranger ; nay he killed his son— his 
Father !— no matter let them die — Nothing is held to 
be sacred in a state of civilization ! The ties of 
nature, and those of domestic life, are mere preju- 
dices of illiterate civilization ! > To stab one, who has 
offended us, and to plunge a greedy dirk into the 
heart of him, to whom we owe existence and con- 
dition, and the" means to enjoy life in this world and 
to attain everlasting happiness in the world to come, 
are but indistinct crimes to the eyes of him, who lives 
in the happy age of the march of intellect ! — Fellow- 
men, are we incapable of shame ? 

FINIS. 



APPENDIX. 



NOW THAT A KING, FRIEND TO MAN, AND TO LIBERAL IN* 
STITUTIONS, SITS UPON THE THRONE OF CIVILIZATION, AND 
THE VETERAN CHAMPION OF LIBERTY GUARDS A THRONE, 
RISEN BY THE UNIVERSAL CONSENT OF A GREAT PEOPLE, 
WHO LEADS ALL OTHERS IN THE PATHS OF TRUE CIVILI- 
ZATION AND HUMANITY ; NOW THAT A PHILANTHROPIC 
MAN, WHO WISHED TO MAKE PEOPLE HAPPY, HAS THE 
POWER OF MAKING THEM HAPPY ; NOW IN FINE, THAT A 
LOTXR OP MANKIND HAS BEEN CROWNED, WHO KNOWS 
HOW VERY TRUE IS THE LOVE, WHICH ONE PRESERVES 
TO MEN IN THE CIRCUMSTANCES OF AN EXILE '. NOW, YES, 
IT IS HIGHLY GRATIFYING TO HAVE HOLDEN THE PEN, IN 
THE CIRCUMSTANCES OF AN EXILE, AND TO HAVE WRIT* 
TEN, IN BEHALF OF MANKIND, IN THE SAME CITY, WHERE 

Louis Philippe experienced how soothing a balsam 

KINDNESS IS TO THE BITTERNESS OF THE EXILE; NOW, 
YES, IT IS HIGHLY GRATIFYING TO HAVE WRITTEN A 
WORK, WHICH, HOWEVER SHORT OF PERFECTION, WILL 
BEAR WITNESS TO MY SINCERE LOVE OF MAN. 

I most first confess, that Mr. Rouchefoucalt was an occasion of a 
note for page 200 being swollen into the present appendix, in order 
to show what changes should be made in the penal code to 
make it conformable to Christian morality, constitutional govern- 
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ment, and the principles of humanity. I congratulate bis country 
for haying produced the sole man, that offered a premium hi behalf 
of the poor. My circumstances have prevented me to work for the 
premium, yet I shall, in the best maimer I am able, show how we 
may be Christians, by means of humane laws : wherefore I shall 
briefly speak ; 1st. of the geometrical scale of punishments and 
crimes, at hinted at by Beccaria ; 2d. of the prisons ; 3d. of the 
accountableness of the breakers of the laws. 

GEOMETRICAL SCALE. We must consider the differnt en- 
ormities of crimes, and the hypothetical intensity of punishment, 
in order to obtain this scale. 

" Admitted," says Beccaria/** the necessity that men should unite 
to form societies; and supposing the existence of those covenants, 
which forcibly would have been caused to proceed from the opposi- 
tion of personal interests, we meet with a progressive series of dis- 
orders, the highest term of which are- those, which most directly 
affect society menacing its existence, arid the lowest, the least injury 
done to an individual member of a society. # # # * 

**• * * * * * * * * ♦ 

* * * If we were able, by means of geometry, to sub- 
mit to calculation and to demonstration the infinitely varied and 
hidden causes of human actions, and the relation which these ac- 
tions bear to man, there ought to be a proportional scale of punish- 
ments, which beginning from the most intense one, to correspond to 
the greatest criminal enormity, should descend, step by step, to the 
least intense punishment, to meet the slightest criminal offence." 

Beccaria, bower, has fallen here into the general misconception of 
civil society, saying, '* the highest terms of which are those, which 
most directly affect society, etc." An absurd idea, that society is 
a moral being, vested with transcendent powers and rights, is the 
cause whence the cruelty and injustice of our criminal laws pro- 
ceed. From what I have said of civil society in the punishment of 
death results, that society, as the legal representative of the 
rights of all citizens, set forth in behalf of one of its membeis, who, 
has been offended, and asks the indemnity that is to correspond to the 
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injury, jie has received. Criminal laws are nothing die but the 
means, by which society aaka such an indemnity ; pumshments are 
the measure of the indemnification to be given : magistrates repre- 
sent the means, which correspond to the several rights of defence 
summed together. 

It is the prevailing folly of our age to think, that we may prevent 
crimes, by making manifest all the contrivances of human wicked- 
ness, and affix a penalty to each of them ! If it was my lot to give 
laws to an assemblage of men, 1 would be particularly careful in 
concealing from them a great number of the crimes, to which the 
corruption of the heart may lead men. 1 would make a law against 
murders, and establish the corresponding punishment, but I would 
take care not to let them know, nor even let them suppose it possi- 
ble, that a man may be so perverse as to aim at ms father's life. 
llie different ties, with which nature and civil intercourse unite men, 
should constitute different enormities of the crime, which should be 
met by different exacerbations of the punishment for murders; and this 
scale of proportional exacerbations, I would cause to be deposited at 
the Supreme court, and to be opened only in case of qualified murders. 

It was owing to that prevailing folly, if our penal cedes are new 
replenished with laws astyrannical as useless; I mean the laws, 
which consider political crimes. A political crime either is perpe- 
trated, or not; if it is not, there is no crime; if it is perpetrated, 
that society, which enacted the law, mat relates to H, is unable to 
inflict the corresponding punishment. Besides, no one can perpe- 
trate a political crime, without perpetrating criminal actions, which 
are punished by the laws relating to them. Wherefore, if the 
criminal actions through which one may be led to the perpetration 
of ft political crime, are punished, he will be prevented from perpe- 
trating that crime, if they are not, the laws would not be executed 
there, and consequently useless, whether they relate to civil, or 
pomieul crimes. 

Thus we must abandon the idea, of preventing crimes, by the 
mere fact of enacting laws. The Romans had no lews against; 
usufpatkm of power, yet the peeees, who were nee corrupted then, 
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anped Manges to wtttm the fetal throw; there wen enacting each 
laws, when the Decemviri requited the mnltitade to metine in order 
to dssp o os o ss them of the nserped power; they had each lews erne* 
ted, when SYLLA end MARIUS rioted lor the empire of Borne: 
they had laws, when POMPEI CRASSUS and CAESAR divided 
asnong thnmeolwe the government of the Republic Florence bad 
ae many tymnts as laws were enacted against the nsnrpationef 
power. The French Republic was not in lack of seen laws, yet 
they were never applied, except by means of a new violation of aft 
laws; and so it if aew with regard to reeponwiWe Ministers. 
• Moreover .the h)jery, which may he derived to society Apni 
nelitieal crime, will vary with relation to the political state, ia 
whioh a society is: beeaese, if the crime disorves that society, or 
changes its form of government, the perpetrator of it cannot be 
punished; and if it does not, the crime is not perpetrated, beaafe 
il will have been pmoncsd, by pqnishing the criminal actmav 
whM^leadtatheperpeUation ef a political crime; and even ad* 
noting, d»t the crime should be perpetrated, the society will 
always be able to Danish k, that remams nnormlrca Thus -the 
Iowa, which aejato to political crimes are useless; and* whether 
ni oleo j , or net* cannot he made to make part of the penal ee4e» 

To suppose society to be a particular being existing of itself and 
capable ef raceiring injury in its undefined Quality of a morel body, 
it will always prove a nueal obstacle to establishing the geometrical 
scale ef penjebmonta and crimes. This supposition ia an illnstiatiea 
of what I have said at page 1S6; men, apAon once thtyhm* 
mtb mit tcd Ikmmt vc* to tfu $w4*ne* of others, unft uaha- 
mUg choetf; to be gttdM; and it is m consequence of our indo~ 
lcnee, that we receive the priojBiples ot, jori sprn d e n c e, preserved, 
downtethieageaf cttftxarien, from people, we hold barbarians in 
att, except their barbarons laws,— Princes and Lords, holding them* 
eelves the masters of every thing, hoped to deter men from eab- 
sMotiag any portion of their property by the severity of the pen- 
ishmeni they safieted *non tfeem, who aimed at possaming them- 
ask* of it: such ponces have become the mien of Rations, ap4 



bt*e oon se f ne ntly b s o>e a fhnd took briarm laws to w> whereby 
we Are led to believe, that it is aa great a crime to take 4 dolla$ 
from the nation* as to; take life from a citiaefe Such ktaai am pre- 
poateroes to civilisation, and require not to be combattad, in times* 
in wlueh every body knows, as well at myself, their absurdity. . 

Tha*, the actions, which do another injury in his person orpffo pop 
QS are eriminaL The criminal intention of him, who perpetrates) 
s> oriminal , notion, and the material* injury that action eaases, are the 
eoflstitatent elements of crime. I shall speak, nader the head of 
acooaatableaoss, of the criminal intention ; the material iajnry may 
regard the person, the property, or the condition of a oitssen. The; 
condition, (I mean, the ties, which' nature has pat between men, 
nod wfaieh seeial intesconnie requires, and civilization sanctmes,} 
should be made to increase the criminality of the intention, 

A man may be injured in his person* in his property; or in bothof 
them , thus we have three general divisions of crimes. The highest 
injury to the person is to take life ; the greatest eriminalityof the intent 
don is determined by the mode, and the condition of the assassin am* 
the person assassinated. The condition ' is determined by the names 
of father, son, mother, daughter, husband, wife, brother and sister; 
the mode is determined by the predomination of passion, the cir- 
cumstances, which might have impelled to the crime, the means of, 
and the deliberation in,* perpetrating the misdeed. The slightest per- 
sonal injury -will be to strike another, withont any material conse- 
quence, with the hand, m a fit of passion, occasioned by verbal* 



With regard to things there is* no other criminal intention, bat 
what is shown by the contrivances to the perpetration of the crime. 
Wherefore the quantity of the property stolen, or damaged; will be 
the measure of the extent of the injury; the difficulties to be 4 evin- 
ced, in order to have that property stolen, will 'show the criminality' 
of the intention. To contrive to steal a large amount of property, 
well secured, and to succeed in stealing it, by means of many con- 
trivances, and a long period of time, will measure the highest crime 

i • • . . ... 
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of tki* )M; to steal a trifle, met with ooeaMOftaUy* it a place «•» 
guarded, the least. 

The third class of crimes might be considered as a composed 
eriininality of action; that is, each crime of this dam is a eom- 
ponnd.of two criminal actions, either perpetrated at the same tome, 
or one occasioning the other. Wherefore I would make punish* 
ments also to be composed; that is the criminal should suffer the 
punishment that corresponds to the most criminal action, and have 
added to it the half of the penalty, which would correspond to the 
minor crime, as far as the nature and the atrocioueness of toe 
offence might admit of this composition of penalties. 
, I have spoken, in the befbregoing work, of the offences done 
against the moral and civil standing of man, thus I shall not speak 
of them in this place. Fraud and deceits would measure different 
degrees of criminal intention, and I shall speak of it in its place. — 
Forgeries, I believe, would be classified with the offences don* 
against the property of another; and would be submitted to the 
measure of thefts. 

Punishments. Physical labor and moral bearings are the ele- 
ments of punishments: labor increased to cause pain, privations, 
and infamy constitute the moral bearings: privations consist in 
depriving the criminal of the liberty to make use of the means as 
correspond to man's rights; labor, in compelling him to make use 
of these means in behalf of society. JHath is not a punishment; 
1st, because every one, that lives, shall die; 2d. because, by it the 
offender is caused neither to bear nor to work, since he exists no 
longer, who is subjected to that punishment. Labor, hard labor, 
and the condition, in which the breaker of the laws is placed, con- 
stitute a punishment The condition is physical, or moral; fetters, 
chains, weights, etc. bear relation to the physical condition; the 
privation of liberty, the qualities of the place, where he is caused 
to work, and the marks, which he would bear on him, regard the 
moral condition of the criminal. 

The Lord himself shewed which was the most wretched moral 
condition of a criminal; we know, I think, which is the worst pbys- 



one; if those two conditions are composed together to last for 
the whole lifetime of the criminal, we behold the greatest punish- 
ment Moderate labor, and simple confinement, for a very short 
space of time, would constitute the least punishment. The simple 
deprivation of liberty, for a short period of time, would not be 
pumshment; because snch confinement, although it takes from the 
person, who is there confined, the ability to offend society, yet does 
not force him to indemnify society. 

PRISONS. A commonwealth should have two prisons, or 
Jiouses of correction, three jails, and a work house. 

The first prison should be a building wkh two apartments, 
one for each age. (see aceountablesB) Its inmates should be sub- 
jected to no other inconveniency, than the privation of liberty, and 
the necessity of conforming themselves to the discipline of the 
house; those, who, either by yielding unwarily to occasions, or in 
consequence of passion or age, have made themselves guilty, for 
the hist time, of actions, which are deemed to disturb public tran- 
quility, should be confined in this prison. 

The second prison should be divided into three buildings, and 
«aeb building into two appartments; one appartment for each age. 
'The regulations, which constitute the discipline of this prison 
aheuld be more strict, than those of the first; and its inmates should 
be submitted to mechanical works: the rocidivous perpetrators of the 
offences above spoken of should be confined in the first building; the 
idle, in the second; those addicted to intemperance, in the third. 

The first jail should be in its distribution of building Kke the 
second prison; in this jail should be confined these, who have com- 
mitted an offence either against the person, or the property of a 
citizen, when the extent of the injury be inconsiderable, and the 
action have been perpetrated without premeditation. The perpe- 
trator of these actions should occupy the first building! those, who 
are besides, idle, should be confined in the second; those, who being 
addicted to intemperance, hare committed one of these criminal 
actions, in the third. 

The second jail, similar to the first, would serve as a con- 
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should occupy the first buildings ihose who have rimra malice in 
the perpetration of the crime, though not to sunn a degree as to make 
theft a qmalified crime, aheaU be confined m the second bvJdmg; 
those, who have committed a theft of the tame nature rftbose ofthe 
tint baildittg, bat are idle, er addicted to intemperance, should be 
confined in the third building. A thief, who has ihewn maliee in 
the perpetration of the crime, bat was entirely destitute, and had a 
lamiry to support, should be confined in this third building. 

The third jail ttooM not be different, er but little, from the oth- 
er two: the first building (or recidivous young thieves: the second, 
for recidivous yonng thieves, who axe either idle, or dronkaids: in 
she third, old offenders* counterfeiters,, and those, who are black- 
guards, and do another etianee in his person, whether in the street, 
•r in a public place. 

JN. B. A fourth buikhag, with the same regulations of the third, 
ehoold be added to the second and third jail, for those, who hate 
committed personal offence, whether in the good name,<CT person of 
another. 

I believe that society would rejoice, if prisons should supply 
it with good citkens, after they had freed it from the annoy* 
ance ofthe Hi-inclined; wherefore activity should be the «»im^#wg 
apirit of all places of confinement In the prisons, their inmates 
should bare two hews recreation for- every two hoars work ; in the 
jails, one how recreation lor every three of work. Those, who are 
confined in the second prison, or in any of the jails should pay the 
amount ofthe expense for keeping them by means of their earnings 
in the place of confinement. The inmates of the prison shout! 
choose their occupations, provided they are enabled by them to pay 
•die amount above mentioned; the inmates of the jails should make 
those earnings by substantia] mechanical works; and what they earn 
above the amount for the expense of keeping them, should be divid- 
ed into three portions, one to remain in- their keeping, providing, 
however, that they would usefully dispose of it: another to he de- 
posited to make a fund, which should be delivered into the hands of 
the prisoner, on his being released j the third should remain in the. 
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bands of the managers, for to afford the prisoner those little commo- 
dities, which the preservation of his health might require: however, 
the third portion also, or what remains of it, should be added, at the 
end of every, six months, to the fond for the prisoner. 

Prisoners should be allowed, if they deserve it, to work the half 
of the time allotted for recreation. Their recreation, in the apart- 
ments, should chiefly consist in talking, and playing checkers, or 
chess; in the yards, in practising themselves in gymnastics. They 
should study, learn to read and write: but the instructers should be 
chosen from among the prisoners themselves, in the same place of 
confinement. They should attend divine service on Sabbath day 
morning, and hear a sermon on practical morals in the afternoon; 
but they should not be allowed to have bibles in their keeping: they 
should also attend reading and writing on Sundays, and hear reading 
of history, or explanations of geography, mathematics, etc., this in 
proportion to the means of instruction, which the quality and inform- 
ations of the prisoners might aflbid. 

The Work-House should be divided into three buildings: the 
first for them* who are to be kept from five to ten years: the second, 
for those from ten to twenty: the third, for those for life. 

The first building should be composed of two minor buildings, 
and each building should admit two partitions of apartments: the 
buildings should separate those, who have committed offences against 
the property from those, who have committed offences against the 
persons; the partitions of apartments should correspond to the two 
ages: a subdivision of apartments should separate those, who have 
committed a crime with cold deliberation, or in consequence of ha- 
bitual idleness and drunkenness, from those, who perpetrated a 
crime yielding to passions. The labor of this building, although 
hard,, would not impair the health of the. prisoner, nor cause his phy- 
sical strength to be diminished; the prisoners would be allotted two 
hours recreation. every day, they would have regular meals, and 
their work would never begin before sunrise, nor be extended after 
sun-set: when working, they would not be exposed in sight of all 
pep pie; they would be permitted to work the time of recreation, 
and three hours on the Sabbath day, and their earnings would make 
20* 
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a fluid to be delivered to them on their being rotated from th* 
home. They would wear light fetters, and the chain which unites 
them, be long enough as to allow them a quite regular step; they 
would be secured to a chain in their births; both hands free, and one 
leg also. On the Sabbath day, they would attend divine service in 
the morning; then, besides their three hours work, they would be 
taught a mechanical art, or any study, which might benefit the form- 
er condition in life of the prisoner; with the condition, however, 
that teachers must always be taken from among the prisoners of tin 
building. 

The second building should be made to consist of three minor 
buildings, and each building, divided into two apartments: one build- 
ing for the crimes against the person; another, for those against the 
property: the third, for the crimes against both, the person and the 
property: the first age would be permitted to learn a mechanical art 
on the Sabbath days. The labor would be harder, than that of the 
first building, they would work for the state out of the house also, 
but not in sight of the people; they would, a few by turns, be sub- 
mitted to hard labor in sight of die people, one day of the month; 
such a spectacle ought not to be led before the public more than 
twelve times a year, and be calculated so, as a prisoner should not 
work in sight of the people, more than once a year. The inmates 
of this building would be allotted an hour of every week day, and 
three hours of the Sabbath day, for their own benefit: the half of 
their earnings would be deposited, to make a fund, to be handed to 
them on their being released from the house; the other half would be 
passed to the funds of the house of industry in the state. Their re- 
laxation would be rest and silence. They will wear heavier fetters, 
than those of the first building; the chain which unites the fetters 
would be shorter, than that for the first building; they would be 
secured in their birth to a double chain, fetters on, and both hands 
free. On the Sabbath day, they would hear a discourse: they 
would keep silence, ail in the same apartment, one hour in the 
morning, and one in the afternoon; the other hours, except those al- 
lotted to work, would be spent in their respective apartments, and 
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be allowed to convene. Heals time should be passed in silence ift 
both, die first and second building. 

The third building would be divided into apartments. Those 
who have committed murder in a person allied to them, woald be 
the- whole of tbem in one apartment; each of them in a small cell; 
when retired they would have their fetters on, bolted in both sides, 
and secured to the wall, and only one hand free. They would ne- 
ver hold together, except on the Sabbath day, on which day the 
whole of them would be led into one apartment, in the same condi- 
tion, in which they go out to work: they would hold together three 
hours of the morning, and three of the afternoon; the two first hours 
to be passed in perfect silence, and on the third, one of them by turn, 
would speak of his crime and his iniquity. Their labor should be the 
hardest, their fetters very heavy, the chain very short, when they 
are carried to work, their hands should be secured by a chain, they 
should carry on their left arm an iron ball, secured to a chain fastened 
around the body; they should always wear on their forehead the 
mark of their crime. When at work, their hands should be untied, 
and the ball left trailing on the ground; they should work in sight of 
the other criminals, but always held every one by himself; they 
should never pass through the streets of a city, or town; and one of 
them should be exposed, on a certain day of the year, in a place of 
concourse, in the same apparel, in which I have described them go- 
ing to work. However, they should be decently fed, and not caus- 
ed to sink under the excess of labor: when unwell, they should keep 
their cells, and another murderer, of the same class, should be secured 
to a long chain, without the cell of the sick prisoner, m order to wait 
on him. Servants of the house should not be required to wait on 
any such, monster, unless they should willingly do so; and happy 
those monsters should be, if they would show such a repentance as 
to make a servant of the house incline to wait on them. 

There should be another apartment, for those, who have com- 
mitted more than one wild murder; they should be kept in the same 
manner, as it is above stated for murders against persons allied to the 
^murderers ; except that they should not wear a mark on their forehead, 
the chain of their fetters should be half an inch longer, the ball half a 
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pound teas in weight, and tbeir ceils should be made to hold two of 
them; at work they should be held together, and in their cells they 
should be secured to a side wall, yet be allowed to move in their births; 
they should attend divine service in the same room with those of the 
third apartment; then retire to their cells for the rest of the day. 

The third apartment for atrocious murders, and for robberies, 
or violent thefts and consequent loss of lives. Their fetters should be 
secured to a chain half an inch longer, than those of the second 
apartment, the ball a pound less heavy, and should carry it with one 
hand, their hands untied; their work as hard as for those of the two 
first apartments; they should keep along partition in the same apart- 
ment, when retired; a chain fastened to their bodies and secured to 
the wall, would prevent them from quitting their birth, although! it 
would allow them to turn in it; one hand alternately free, and the 
other secured by means of a light and quite long chain to the fetter 
of the opposite leg. On the Sabbath day, they should attend divine 
service in the. morniqg, and hold together an hour, in perfect silence, 
in the afternoon. They should be allowed to work, this at their choice, 
the rest of that day : one third of their earnings should be in the keeping 
of tbe Managers, and would serve to procure them some triiliag re- 
lief, when unwell ; the other two portions would make a fund to be dis- 
posed of in favor of any person, whom the prisoner should designate. 
It would, perhaps, be advisable to let them work an hour every oth- 
er day, with the same conditions, as for the work on the Sabbath 
days. When sick,they should be brought to the infirmary of the house, 
with those of the other buildings; their victual, healthy, and their 
health taken care of, as far as their condition should allow it; work- 
ing, they should keep together; and some should work, by turns, in 
sight of the people; but each of them only three times a year, and 
always in small parties; such spectacle, should not be offered to the 
people more than three times in the course of two months. 

In-guards and servants, for the whole house, should be chosen 
from among those, who are released from the first and second build" 
inga; the laws might establish the period of time, for which the re- 
leased are to serve in the house; many would serve through choice. 
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•frekher servants, nor ii^goavds should be «Uow*d to tgoW«JiQntd» 



The inability to pay a debt, when it arises out of poverty, eue> 
poses not criminal intention in the debtor, unless k is en pp eee d m 
poverty also; wherefore 1 know not for what reason a special prison 
should be built lor the poor, except an alms-house. Prisons are cal» 
eeJafted for those, who have perpetrated actions, which do injury to 
another; and, if poverty is guilt, life must be a crime. 

Women who have committed crimes, should occupy -an ad dti on al 
building in the second prison, and in etch jail, they should net be 
confined in the first prison, nor even be sent to the work-house. 

ACCOUNTABLENESS. The age of (the guHty, the means to 
perpetrate a crime, and the contrivances for its perpetration, an 
elements of the accountableness of criminal actions; the mode of 
convicting the guilty makes the criminal accountable; the actions of 
the criminal, proceeding or following a criminal motion, the beha- 
ffioar of the criminal before, -after, and -when about perpetrating the 
^criminal action, and the eye and oar witness to *hc perpetration of 
the crime, constitute this mode. 

4ge. Two apes ahonld be distinguished with regard to comwit- 
ting parsons indicted for crimes: the first from fourteen to twenty 

jean: the second, from twenty to ueventy. With regard ito prises-* 

ess, one age begins at fifteen and ends at thirty-five yearn; the 

eeooond, at thirty-five, and enoVwjfth the lifib of the person confined. 

Women and young men from fourteen to twenty yearsof age should 

be held equally accountable: that is, a orieoinei action with them is- 

a misdemeanor; a crime, is a criminal action: an Atrocious crime* 

will be a crime. They should 'never be sent to the work-house, 

Young men should be, if they had perpetrated a murder of qualified 

condition, by their own contrivances, and without the ooneurrenoe of 

another person in the perpetration of the crime. Those who lead 

women or young people to, or assist in, the perpetration of a 

crime, should be punished as principal criminals, The means must 

be such as to render the accomplishment of the criminal Intention, 

noesible, in easier to majie the guilty one accountable for the womb* 
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•fity of the intention in perpetrating the crime. The contrivance* 
are those actions of the criminal, by which he provides the means 
for the perpetration of the crime, and causes the opportunity to 
perpetrate it not to fail him. 

To make a person accused morally accountable for a a crime, his 
actions should be taken into consideration, and his behaviour 
actions may bring to a moral certainty the gnih of the person ac- 
cused ; behaviour cannot ; bat, even the actions mast bring to the moral 
impossibility, that any one else but the accused have perpetrated the 
erime; in order to have him convicted. With regard to witnesses, 
their particular qualification should be determined by the laws. TT» 
moral satisfaction, that one is guilty, and the legal conviction of the 
person tried, should cause him to be convicted; without these tws 
convictions, laws will ever be apt to punish innocent persons, and 
to let loose criminals. This is the inconvenience of the trials by 
jurors. The laws should never let loose one, whom no circumstance 
declares innocent, as they should never condemn one, whom 
all circumstances concur not in shewing to be guilty. The Danes 
and the Normans were very fond of trials by jurors, because 
thus they had their subjects executed by means of other subjects. 
The Puant called their judges from a foreign country In order te 
have justice impartially administered; and, indeed, this must appear 
contrary to human nature, that we should meet with twelve men, 
unaccustomed to administer justice, who would weigh all circum- 
stances and evidence, be able to guard themselves against the elo- 
quence of the barrister, and not apt to yield to feelings; because this 
is the essential quality of laws, that they should never be made te 
yield to feelings. Besides this, owing to the press, we can never 
obtain, from any part of the country, in any nation, to ah as jurors, 
men, who have, not made up their minds, before they are called 
upon, and impannelled in a jury* 

Fraud arises out of the wish to obtain property; deceit, out of 
both, that wish and the intention to prejudice another: fraud regards 
the property of another; deceit, the property, the person, or both: 
4ke majority of the criminals, and the minority of the persons da* 
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fetfaed, measure the highest degree of criminal intention in him who 
sees deceit 

To hold boys, under fourteen years of age, as accountable 
as men, although it may suit the indolence of the English go- 
vernment, can never satisfy the mind of any one acquainted 
with human nature. A general guidance to enact humane laws, 
and to ameliorate the condition of all men, should be this; to do 
nothing of what England has done. There legislators, instead of 
attempting to prevent crimes, punish the perpetrators of them; 
parents, instead of taking care of their children, send them to 
pchool, or abandon them to the Sheriff; Ministers of the gospel, 
fnstead of guiding the people, by means of example, in the practice 
^f the Christian doctrine, have as many bibles printed as English 
pleads, and give one a head, in order that they may learn as much, 
$a they are able. 

A gardner, with no other instrument than the knife, Will always have 
|t few trees growing majestically in his garden, though the grass and 
£he bushes will be prevented from growing under the chilling shade 
Of those trees! — Boys are taught to read, but they are never taught 
What they should read. News-papers always eagerly bear witness 
to human wickedness; and boys are occasionally taught to commit 
crimes, before they are aware, that they can be so perverse as to 
perpetrate crimes* Trials are too long to interest boys in reading 
the accounts given of them; wherefore they early receive in their 
forming associations of ideas the notions of human perversity, and 
found the ideas of crimes, confounded in their young minds, with 
thoiie of virtue, religion, and duty; particularly so, because the ideas 
of virtue, religion, and duty, caunot in our days, be more forcibly 
impressed in their minds, than those of crimes: since they read of 
crimes, and hear of virtue, religion, and duty. Society must lead 
young people to virtue, in order to be entitled to punish men, who per- 
petrate crimes; otherwise, society should be held unjust, because it 
guides men to -vices and crimes; and tyrannical, because it punishes 
those whom it led to crimes. We believe men to be born with a good, 
or bad tendency, because thus we spare ourselves the trouble of mak- 
ing them grow good'— In 1819, a gang of robbers, at whose head 



a famous outlaw, bj the sum of Cavalli, was caafbt within 
five miles of Mantua, (Italy*) Their crinMi requiring a CHudixia 
Stmtarioy the court held its sitting in the open field, at* near as pos- 
sible to the house, where they had perpetrated their last crime. Ca- 
valli, and two others of his g*ng> were tried, convicted and execut- 
ed in the course of twenty-seven hours, as the law required. A few, 
among the great number of boys, who had assembled from the neigh- 
boring towns to witness the trial and the execution, convened together 
on the next day, and agreed to hold their sitting in the same manner, 
a* they had witnessed it the day before. A stout and bold boy about 
twelve years of age, offered himself to perform the part of Cavalli; 
that is, he would go into a house to steal, and, if they caught him, 
he would undergo his trial. Some boys succeeded in surprising,, 
and securing him; then, tied all round with ropes, he was brought 
before the tribunal: he was found guilty; and delivered to three. 
boys, for to be executed. The three boys hung him to a tree, just 
in the same manner, as they had witnessed the operation to be per-, 
formed on the proceeding day; and there he would have expired, 
unless one of the boys, who had sat a Judge, had gone to inform, 
the mother of the prisoner, how things were going on. All the love 
of a mother was necessary to enable her to reach the tree in time, 
to undo the fatal knot, which, in a few moments mere, had depriv- 
ed her of an only son. — The power of example is great! 
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ERRATA. 



Page 24th, line 22d, useful discipline is entirely — 

Page 147th, line 16, and, forcing me to drink drop bj 
drop all the bitters of life, led — 

Page 163, 1. 10, that he established— 

Page 183, 1. 30, to hare attained the polish — 

Page 193, L 10, Charybdu— 

Page 206, 1. 6, when I heard it said;— 

Page 208, 1. 1, in order that they might smooth — 
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